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TOPICAL INDEX TO SUBJECT MATTER 


Abortions 

The New Jersey criminal abortion statute was not ren- 
dered unconstitutional by the U.S. Supreme Court decisions 
in Roe v. Wade and Doe v. Bolton; the statute is a viable 
basis for prosecution of a layman acting without the super- 
vision of a physician. State v. Haren, et al. Law Div. . 936 


Abstention 

Abstention is appropriate in cases where plaintiffs have 
been arrested under a state statute. U.S.D.C. Oldroyd v. 
Kugler . 102 


Accidental Death Benefits 

The workmen’s compensation test of compensability is 
not applicable to a claim of accidental death under the 
teachers’ pension and annuity statute. Russo v. Teachers’ 
Pension and Annuity Fund. Sup. Ct. 141 

Injury by ordinary work effort or strain to a diseased 
heart, although unexpected by the individual afflicted, is 
not an extraordinary or unusual consequence in common 
experience; disability or death in such circumstances is 
not accidental within the meaning of a pension statute when 
all that appears is that the employee was doing his usual 
work in the usual way. Russo v. Teachers’ Pension and 
Annuity Fund. Sup. Ct. 141 


Action in Lieu of Prerogative Writs 

Unless it is manifest that the interest of justice requires 
otherwise, prerogative writ actions shall not be maintain- 
able as long as there exists a right of review before an 
administrative agency. Wallace v. Bridgeton. Law Div. 99 

Action in lieu of prerogative writ is out of time under 
R. 4:69-6(a) where beyond 45 day limit and where action 
did not come within an exception so as to qualify under 
R. 4:69-6(c). Kohler v. Barnes, et al. Law Div. 431 

The 45-day limitation of R. 4:69 does not apply to actions 
in lieu of prerogative writ seeking relief in the nature of 
mandamus to enforce a continuing right. Essex County 
Mayor’s Conference, et al v. Board of Chosen Freeholders 
of Essex, et al. Law Div. 894 


Adjournments 

Granting of an adjournment is within court’s discretion 
and court’s refusal to grant adjournment is not reversible 
error where testimony of psychiatrist who could not testify 
was read into record. State v. Spivey. App. Div. 313 


Administrative Law 

The reorganization plan for the Department of Labor and 
Industry, adopted pursuant to N.J.S.A. 52:14C-1, is valid. 
Brown v. Heymann. Sup. Ct. 8 

Power to adopt effective reorganization plans may be 
delegated to the chief executive without violating the sep- 
aration of powers provisions of the New Jersey Constitu- 
tion. Brown v. Heymann. Sup. Ct. 8 

The Executive Reorganization Act of 1969, providing that 
a plan prepared by the Governor shall become effective 
unless the Legislature adopts a concurrent resolution dis- 
approving the plan within 60 days after delivery of the plan 
to both houses, is constitutional. Brown v. Heymann. Sup. 
Ct. 8 

The Need For A Corps Of Independent Hearing Exam- 
iners In State Administrative Agencies, by Richard F. 
Aronsohn 80 

Due process does not require that the departmental hear- 
ing by the Division of State Police on charges that a state 
trooper failed to properly carry out his assigned duties be 
a public hearing. Kelly v. Sterr. Sup. Ct. 

Absent a showing of good cause or sufficient reason pe 
keeping a hearing private, an open administrative hear- 
ing should be afforded, particularly if the person involved 
requests it. Kelly v. Sterr. Sup. Ct. 143 

Arbitrary and capricious action of administrative bodies 
means willful and unreasonable action without consider- 
ation and in disregard of circumstances. Bayshore Sewer- 
age Company v. Dept. of Environmental Protection et al. 
Chan. Div. 226 

Mazza v. Cavicchia Revisited, by David S. Piltzer .. 245 

The doctrine of exhaustion of administrative remedies 
is inapplicable where the sole issue is one of constitutional 
law and there are no factual questions requiring adminis- 
trative expertise. The River Dell Education Assn. v. The 
River Dell Bd. of Education. Law Div. 311 

N.J.S.A. 10:45 assigns to the Superior Court the task of 
determining whether an action has been taken in violation 
of the Right to Know Law and is therefore void; the doc- 
trine of exhaustion of administrative remedies does not 
apply. Virginia Thomas v. Bergen County Welfare Board. 
App. Div 352 

Where a hearing is held before a legal quorum (a major- 
ity of the total members), a decision rendered by a ma- 
jority of that quorum is valid. Morgan v. Saslaff, etc. 
App. Div. 430 


The scope of factual review on an appeal from the Real 
Estate Commission is the same as that for other adminis- 
trative agencies, i.e., whether the finding is supported by 
substantial evidence. Morgan v. Saslaff, etc. App. Div. 430 

Where Director found that requirements for posting and 
submission of lists of vacancies and records of applicants 
were necessary and appropriate in a housing discrimina- 
tion case, there should be no judicial interference in the 
absence of a showing of illegality, arbitrariness or the like. 
Zahorian v. Russell Fitt Real Estate Agency, et al. = 
Ct. 

County Freeholders must consider a request by a “a 
ough for cession to it of power to regulate a County road 
at a regular or special Freeholders’ meeting, but they need 
not conduct a hearing on the merits since the requested 
action is legislative rather than quasi-judicial. Ufheil Con- 
struction v. Oradell. App. Div. 480 

A Borough ordinance limiting the weight of trucks 
on a County road running within the Borough cannot be 
effective until the County Freeholders consent to the Bor- 
ough regulating traffic on that road and both Borough ord- 
inance and County resolution are approved by the State 
Commissioner of Transportation. Ufheil Construction v. 
Borough of Oradell. App. Div. 480 

Where issues are factual rather than legal, and justice 
does not require otherwise, complainants must first ex- 
haust their administrative remedies before seeking relief 
in the courts. Harris, Jr., et al v. Salem County Planning 
Board. App. Div. 526 

A court cannot substitute its judgment for that of an 
agency whose findings are reasonable and supported by 
evidence. Slegers-Forbes, Inc. v. New Jersey Highway 
Authority, et al. App. Div. 528 

The Commissioner of Transportation has the power to 
bar an individual who was convicted of bribery and of ob- 
structing justice, and also his corporations, from parti- 
cipating as a subcontractor or as a materialman in regard 
to contracts with the Department of Transportation or with 
any county or municipality which utilizes or proposes to 
utilize State funds, and to bar that individual and his 
corporations from bidding on any such contracts. Trap 
Rock Industries, Inc. et al v. Kohl. Sup. Ct. 649 


State Board of Pharmacy regulation requiring pharm- 
acists to maintain patient ‘profile records of persons for 
whom prescriptions are filled and to check same for possi- 
ble harmful drug interaction or reaction is within the 
Board’s power under and within the objectives of Chapter 
14, Title 45, regulating the practice of pharmacy. Rite Aid 
of New Jersey v. Board of Pharmacy. App. Div. 726 

A defendant contesting the jurisdiction of the Civil Rights 
Division should raise the defense by answer or motion 
before the Division rather than by a suit in the Law Di- 
vision for a declaratory judgment. Princeton First Aid & 
Rescue Squad, Inc. v. Div. on Civil Rights. App. Div. 761 

The Appellate Division has no jurisdiction over a chal- 
lenge to the Civil Rights Division’s jurisdiction until the 
Division itself rules on the point. Princeton First Aid & 
Rescue Squad, Inc. v. Div. on Civil Rights. App. Div. _ 761 

Denial of I.C.C. permit application remanded to I.C.C. 
for further hearing and findings where its denial was not 

gre +: adequate specific findings of fact. National v. 
U.S. U.S.D 897 

Absent a ne that the housing of ‘‘civilly insane’’ 
patients with ‘“‘criminally insane’’ patients would injure 
the former, the court will not interfere with the adminis- 
trative housing decisions of mental hospitals. Singer v. 
State. Sup. Ct. 937 

The Board of Public Utilities has no authority to approve 
permanently, except in limited circumstances, a railroad 
rate reached by negotiation in the absence of a finding 
that the rate is ‘‘just and reasonable’”’ in view of the rail- 
road’s rate base and rate of return. In the Matter of Pro- 
posed Increased Intrastate Sand Rates by Central Rail- 
road. App. Div 1004 

A municipality’s power to regulate taxicabs impliedly 
includes the power to fix rates. Yellow Cab Corp. of Passaic 
and Clifton v. City Council of Passaic. Law Div. 1014 

In the absence of legislative direction as to the procedure 
to be followed in the fixing of rates by municipal agencies, 
due process requires that the evidence or material upon 
which the agency relies to support its order be disclosed 
and made part of the hearing record. Yellow Cab Corp. of 
Passaic and Clifton v. City Council of Passaic. Law 
Div. e 1014 

In setting taxicab rates, the municipality must express 
the factual and legal basis for its decision. Yellow Cab 
Corp. of Passaic and Clifton v. City Council of Passaic. 
Law Div. . 1014 

The valid exercise of a municipality’ s rate-making pow- 
ers requires the local board to look behind the figures shown 
by the applicant’s books and to make comparison with 
parallel situations and experience in other municipalities. 
Yellow Cab Corp. of Passaic and Clifton v. City Council of 
Passaic. Law Div. . 1014 

Where administrative rule prohibiting operation of diesel 
powered motor vehicles which emit visible smoke was in 
contravention of statute, in that such a standard was un- 
attainable without modification of the equipment, the rule 
was invalid. Schwerman Trucking Co. v. Dept. of Environ- 
mental Protection et al. App. Div. 1015 


Ratio of premiums to net worth for insurance rate-mak- 
ing purposes may properly be based on an industry, rather 
than individual, insurer approach. In re The Insurance 
Rating Board. Sup. Ct. 1022 

In setting automobile insurance rates, the Commissioner 
of Insurance is not bound to accept theoretical postulates 
or assumptions by the parties; he may properly bring to 
bear his expert judgment with respect to those premises 
and.the forecasts which emerged from them. In re The 
Insurance Rating Board. Sup. Ct. 1022 

The Commissioner is not bound to use the industrywide 
average ratio of premium-to-net-worth where the ratios 
varied considerably among substantial insurers. In re The 
Insurance Rating Board. Sup. Ct. 1022 

The Division of Taxation may not, under the guise of ad- 
ministrative interpretation, adopt a view which conflicts 
with the statute it is charged with administering. Drye v. 
Glaser. Sup. Ct. 1055 

Under the Administrative Procedure Act, the Commis- 
sioner of Education and the State Board of Education must 
give all parties copies of reports they receive from hearing 
examiners before deciding a controversy. Winston v. Board 
of Education of South Plainfield. App. Div. 1114 

A claim that a non-tenured teacher’s contract was not re- 
newed as punishment for exercise of First Amendment 
rights may not be dismissed without a full evidentiary hear- 
ing before the State Board of Education where the allega- 
tions are verified, detailed and supported by the School 
Board’s evaluation report. Winston v. Board of Education 
of South Plainfield. App. Div. 1114 

A state educational institution may not refuse to con- 
tinue the employment of a nontenured teacher for a reason 
or reasons founded upon his exercise of a constitutionally 
protected right. Katz v. Bd. of Trustees of Gloucester Coun- 
ty College. App. Div. 1255 

Where a non-tenured teacher has shown that his activi- 
ties in organizing a college faculty association and as 
salary negotiator may have been a significant element in 
the decision not to renew his employment, he is entitled to 
a full administrative hearing on this issue. Katz v. Board 
of Trustees of Gloucester County College. App. Div. . 1255 

Where the findings made by an administrative agency 
could reasonably have been reached on sufficient credible 
evidence present in the record, considering the proofs as a 
whole, there is no warrant for an appellate court to dis- 
turb them. Rogers v. State. App. Div. . 1342 

The Law Division has jurisdiction of an action seeking to 
compel a state administrative agency to perform minis- 
terial duties where no adversary type of hearing was had 
before the agency and the agency is not vested with juris- 
diction to hear and determine complaints. Colon v. Tedes- 
co. Law Div. 1423 

The Law Division has jurisdiction to order officials of the 
Department of Labor to institute enforcement proceed- 
ings against owners and operators of migrant labor camps 
pursuant to the Seasonal Farm Labor Act. Colon v. Tedes- 
co. Law Div. 1423 

A migrant farm worker alleging that he suffered from the 
failure of a state agency to enforce the migrant labor laws 
by proceeding against a nonconforming camp has standing 
to sue. Colon v. Tedesco. Law Div. 1423 

Under N.J.S.A. 40A:9-5, when a municipal employee 
leaves his job and is immediately thereafter appointed to a 
position in county government he is entitled to compute his 
longevity by including the period of municipal service. 
Libby v. Union County Board of Chosen Freeholders. App. 
Div. i444 

N.J.S.A. 40A:9-5, which permits municipal and county 
employees to compute longevity by including periods of 
both county and municipal service, applies when the em- 
ployee transfers voluntarily from municipal service to 
county service as well as when the transfer is involuntary. 
Libby v. Union County Board of Chosen Freeholders. 
App. Div. 1444 


Adoption 
The rights of natural parenthood will be severed only in 
the most exceptional cases other than self-destruction by 
the natural parent. In re: Adoption of a Child by E. M. 
App. Div. 896 
A divorce on the ground of desertion, standing alone and 
without proof of the divorced parent having forsaken 
parental obligations, will not support a grant of adoption 
of a child over the divorced natural parent’s objection. 
In re: Adoption of a Child by E. M. App. Div. 896 
A grandparent does not have the legal right to visit with 
her deceased daughter’s child when the natural father, and 
his second wife who has legally adopted the child, refuse 
to permit it. Ford v. Mimkon. App. Div. 1421 
The adoption statute was intended to protect the adopting 
parents from later disturbance of their relationship with 
the child by the natural parents, and overrides any rights 
of visitation which a grandparent might have by virtue of 
N.J.S.A. 9:2-7.1. Ford v. Mimkon. App. Div. 1421 
Grandparents’ rights of visitation with grandchildren can 
rise no higher than the rights afforded natural parents 
after an es has taken place. Ford v. Mimkon. App. 
Div. 1421 


Advertising 

Classified advertising columns are ‘“‘commercial speech” 
and hence not entitled to First Amendment immunity from 
prosecution for illegal discrimination. The Passaic Daily 
News and Trenton Times Corporation v. Blair. Sup. Ct. 1053 
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Age of Majority 

Under N.J.S.A. 9:17B-1-2-3 persons 18 years of age or 
older are no longer minors and are therefore entitled to 
receive funds on deposit with the Surrogate resulting from 
court approval of settlements entered on their behalf when 
they were infants. In re Guardianship of Morgan and in re 
Guardianship of Donka. Morris C.C. 93 

Present New Jersey law accelerates the age of adulthood 
granting 18 year olds the civil and contractual rights and 
obligations which theretofore applied to those who attained 
21 years of age. Schumm v. Schumm. Chan. Div. .. 203 

One who was an infant at the time of injury can, on at- 
taining the age of 18, settle her claim for damages and 
execute a valid release thereof without a ‘‘friendly”. Hull 
etc., et al v. Weir et al. Law Div. 203 


Agency 
Owner of a vehicle is not liable as principal for the 
negligence of the driver if the vehicle is being used for First 
Aid Squad work at the time of the accident, even though 
the owner has authorized such use, the driver is a stock- 
holder and the driver’s husband is the principle share- 
holder. Marshall v. Force Machinery Co. Law Div. 601 
An anesthetist does not become the legal servant or agent 
of a physician merely because she received instructions 
from him as to the work to be performed. Sesselman, et 
al v. Muhlenberg Hospital, et al. App. Div. 894 
The so-called ‘‘captain of the ship’ doctrine is not recog- 
nized in New Jersey. Sesselman, et al v. Muhlenberg Hos- 
pital, et al. App. Div. 894 
A purchaser is no less chargeable with the acts and 
knowledge of his attorney because the attorney is on the 
title company’s list of approved attorneys. Weir v. City 
Title Ins. Co. App. Div. 1034 
The city, and municipal officials, are not liable for 
negligence or intentional misconduct by State Police re- 
sponding to a call for help during a civil disturbance un- 
less there is evidence that the officials actually controlled 
the actions of the Police. Tull v. State. App. Div. 1326 
A wife, in the purchase of necessaries, is presumed to be 
acting as agent for her husband, and as agent for a dis- 
closed principal she incurs no personal liability on the 
contract of purchase unless the credit was extended to her 
individually or she expressly contracted to be liable; but 
she is liable for non-necessaries and for any purchases 
made after a separation. S. P. Dunham’s and Co. v. Dzu- 


rinko et al. App. Div. ote 1359 
Sillery v. Fagan, 120 N.J. Super. 416 disapproved. S. P. 
Dunham’s and Co. v. Dzurinko et al. App. Div. 1359 


Aid To Dependent Children : a 
Welfare payment to mother and child may not be reduced 
because of non-related man living in household where he 
contributes nothing to their support. Hausman v. Dept. of 
Institutions & Agencies. App. Div. 747 


Aiding and Abetting 

Jury was correctly instructed that any person who aided 
and abetted another in the commission of a crime was 
punishable as a principal and that it was immaterial that 
only one participant actually murdered the victim or that 
only one participant physically did the killing. State v. 
Foye. Sup. Ct. 1270 


Alcoholic Beverages 
A tavern owner is civilly liable in negligence for serving 
alcoholic beverages in violation of A.B.C. Regulation +20 
to a person who is actually or apparently intoxicated. An- 
slinger, etc. v. Martinsville Inn, Inc., et al. App. Div. 8 
The requisites for liability of a tavern owner for serving 
intoxicated patrons are (1) the patron must be intoxicated; 
(2) the tavern owner or its employee must know or should 
have known he was intoxicated; and (3) liquor must have 
been served to the intoxicated person by the tavern owner. 
Anslinger, etc. v. Martinsville Inn, Inc. et al. App. Div. 8 
Serving bottles of liquor by table setups is within A.B.C. 
Regulation +20. Anslinger, etc. v. Martinsville Inn, Inc., 
et al. App. Div. 8 
Present socio-economic conditions do not warrant expan- 
sion of the doctrine holding tavern owners liable for serv- 
ing alcoholic beverages to intoxicated patrons so as to in- 
clude private businesses serving alcoholic beverages in a 
social setting. Dorothy Anslinger, etc. v. Martinsville Inn, 
Inc., et al. App. Div. 8 
Voluntary drunkenness ordinarily constitutes contributory 
negligence. Anslinger, etc. v. Martinsville Inn, Inc. et al. 
App. Div. 8 


Alimeny 

Where husband’s gross income averaged about $130,000.00 
per‘year, his wife of 26 years held entitled to alimony of 
$36,000.00 per year. S.C. v. A.C. Chan. Div. 680 


Amendment 

Where an action is timely instituted against the fictitious- 
ly named manufacturer of the machine which caused plain- 
tiff’s injuries, the manufacturer is identified by amendment 
to the complaint promptly after discovery of the true name, 
and the amended complaint is diligently served, the 
amendment relates back to the filing of the original com- 
plaint for purposes of the statute of limitations. Farrell v. 
Votator Division of Chemetron Corp. Sup. Ct. 142 

An action instituted in compliance with the fictitious 
party rule (R. 4:26-4) is timely even though the amendment 
substituting the true name of the defendant is made and 
served after the limitations period has run. Farrell v. Vota- 
tor Division of Chemetron Corp. Sup. Ct. 142 


Annulment 

Under N.J.S.A. 2A:347 the legislature intended to con- 
tinue the unclean hands doctrine as a defense in annul- 
ment cases. Hansen v. Fredo. Chan. Div. 607 

Where plaintiff failed to ascertain the status of his prior 
marriage before marrying defendant and then continued 
to live with defendant after becoming aware of the big- 
amous nature of the second marriage, the doctrine of un- 
clean hands bars him from obtaining an annulment based 
on the prior subsisting marriage. Hansen v. Fredo. Chan. 
Div. 607 


Fraudulent representation by husband that he would ad- 
here to Orthodox Judaism warrants annulment of a con- 
summated marriage where religious beliefs were essential 
to the wife’s marriage. Bilowit, f.k.a. Dolitsky v. Dolitsky. 
Chan. Div. .. = ce 766 


Anti-Trust 
Blue Cross is exempt from the provisions of New Jersey’s 
Anti-Trust Act as an “insurer.” Borland v. Bayonne Hos- 
pital, et al. Chan. Div. ee. 
Charitable organizations are exempt from provisions of 
New Jersey’s Anti-Trust Act. Borland v. Bayonne Hospital, 
et al. Chan. Div. _ 310 
Role Of Per Se Rule Under The New Jersey Antitrust 
Act, by William J. O’Shaughnessy banka 1325 
The Holiday Inns system, viewed as a whole, is a combi- 
nation and conspiracy to allocate territories horizontally, 
illegal per se. Amer. Mot. Inns v. Holiday Inns, Inc. 
U.S.D.C. 1427 


Appeal 
Modification of sentence on appeal, as per agreement 
between the State and the defendant, so as to suspend 
execution of the jail sentence is proper where deteriorating 
physical condition of the defendant warrants such disposi- 
tion. State v. Theurer. Sup. Ct. 1 
The standard of judicial review of a determination of the 
Division of Tax Appeals is whether that determination is 
supported by substantial credible evidence on the whole 
record, allowing for agency expertise and evaluation of the 
credibility of witnesses. Parkview Village Associates v. 
Borough of Collingswood. Sup. Ct. 74 
On appeal from the Workmen’s Compensation Division 
directly to the Appellate Division under N.J.S.A. 34:15-66 
and R. 2:2-3(a), appellate review is limited to a determina- 
tion of whether the findings of the judge of compensation 
could reasonably have been reached on the credible evi- 
dence in the record, after giving due weight to his expertise 
and opportunity to hear and see the witness—the same test 
utilized before March 2, 1972 when appeals first went to the 
County Court. De Angelo v. Alsan Masons. App. Div. 142 
If the record indicates that review was sought of the en- 
tire judgment below, a claim against one of the two car- 
riers is not deemed to be abandoned merely because the 
petition for certification was directed only toward the other 
carrier. State Farm Mutual Automobile Insurance v. Zurich 
American Insurance, etc. Sup. Ct. 227 
Where record below is unsatisfactory, disorganized and 
confusing, but certain genuine fact issues do appear, and 
there must be a remand as a matter of law on one issue, 
justice requires a remand for the orderly and complete 
presentation of proofs at a plenary hearing on all issues. 
aed v. Royal Idem. Ins. Co. v. Di Meglio, et al. Sup. 
ee ac 310 
In the face of overwhelming evidence of guilt, the im- 
proper disclosure during trial that (1) defendant was 
wanted for another holdup and robbery, and (2) defendant 
had been arrested for the crime of embezzlement, were 
oo errors. State of New Jersey v. LaPorte. Sup. 
t. a oe = 374 
A trial error, not of constitutional dimension, which was 
not clearly capable of producing an unjust result should 
be disregarded by the appellate court. State of New Jersey 
v. LaPorte. Sup. Ct. 374 
Trial court’s determination that chain of possession was 
adequately established will not be overturned in absence 
of clearly mistaken exercise of discretion. State v. Cum- 
mings. App. Div. 374 
Where defendant in municipal court sought an interlocu- 
tory determination under R. 7:4-2(e), municipality’s notice 
of appeal treated as application for leave to appeal under 
R. 3:24. State v. Schwarcz. Cty. Ct. 631 
A Constitutional issue decided in municipal court prior 
to trial is appealable by virtue of R. 3:10-3 which is made 
applicable to municipal courts and ordinances by R. 7:4-2 
(e). State v. Schwarcz. Cty. Ct. ; 631 
Procedural issues not raised at the trial though oppor- 
tunity to do so was available will not be considered on 
appeal unless they go to jurisdiction or concern matters of 
great public interest. Naftal v. Township Committee. App. 
Diy. ... 3 ' 632 
Action of a County Board of Taxation in its equalization 
capacity, not being an adjudication of the assessment of 
particular property, cannot be res judicata as to that as- 
sessment, and an appeal under N.J.S. 54:2-35 at a later 
date is not barred even though the time for appeal from a 
judgment has passed. Borough of Woodstown v. Township 
of Lower Alloways Creek. App. Div. 934 
A defendant’s cross-appeal confers the right and duty 
upon an appellate court to correct an illegal sentence 
(1€., suspension of a mandatory jail term) where illegality 
= on the face of the record. State v. Sheppard. App. 
IV... «s e ie 1269 
R. 2:3-1(b) is not to be read as impliedly prohibiting the 
State from invoking the underlying constitutional jurisdic- 
tion of an appellate court to correct a usurpation of juris- 
diction by a lower court resulting in an illegal sentence. 
State v. Sheppard. App. Div. 1269 
Where the findings made by an administrative agency 
could reasonably have been reached on sufficient credible 
evidence present in the record, considering the proofs as a 
whole, there is no warrant for an appellate court to dis- 
turb them. Rogers v. State. App. Div. 1342 
The Fund may assert as a ground of appeal a judgment 
of dismissal in favor of a co-defendant. Tiger v. American 
Legion Post. No. 43. App. Div. 1358 
Where no objection was made during trial to prosecutor’s 
remarks they are reviewable on appeal only under the 
standard of the plain error rule, R. 2:10-2. State v. Capano. 
App. Div. 1374 


Apportionment 


The districting plan certified on March 8, 1973 by the 
Apportionment Commission will be used for the primary 
and general state legislative elections for 1973. Davenport, 
et al v. Apportionment Commission, etc. App. Div. 746 
_A revised districting plan will be required for future elec- 
tions to comply with all criteria, including not only sub- 
stantially equal population, but also contiguity, compact- 


ness and minimal transgression of county lines. Daven- 
port, et al v. Apportionment Commission, etc. App. Div. 746 

Mahan does not affect the decision in Scrimminger that 
the demographic pattern revealed by the 1970 census made 
it impossible to achieve the State constitutional objective 
that Senate districts consist of whole counties. Davenport, 
et al v. Apportionment Commission of the State of New 
Jersey. Sup. Ct. i? 1054 


Arbitration 

Chancery has no power to order that all issues in a multi- 
party controversy be decided in a single arbitration if all 
parties have not so agreed, or to refuse to stay a law suit 
involving the issues which are involved in an arbitration 
which is called for by contract, although legislation afford- 
ing that power would prevent undesirable fragmentation 
of controversies. Blanchard v. Beach Concrete Company, 
Inc. Chan. Div. sh ci hcaintyoroad Raat _ 55 

Decision of umpire in arbitration proceedings under 
union contract grievance procedure is not binding on em- 
ployee where the union breached its duty of fair repre 
sentation. Corso v. Local etc., et al. App. Div. 351 


Architects 

N.J.S.A. 2A:14-1.1 bars the bringing of a negligence ac- 
tion against the architect of a building more than ten years 
after the performance or furnishing of professional serv- 
ices and bars a claim for indemnity against the architect 
by the former owner of the building. O’Connor v. Altus 
et al. App. Div. 630 


Arrest 

Municipal policeman has power under several statutes 
to arrest drunken drivers, without a warrant, outside the 
municipality which employs the policeman and in which the 
offense was committed. State v. McCarthy. Law Div. 632 


Assault and Battery 

A constable attempting to serve process in a civil action 
is not a trespasser when he enters the defendant’s home or 
business premises, and the defendant is not entitled to use 
‘“‘reasonable force” to eject him. In the Matter of Malvern 
G. Burroughs/State v. Burroughs. App. Div. 1255 


Attachment 

A creditor who proceeds on a foreign judgment under 
N.J.S.A. 2A:26-1 et seq. may set aside a conveyance to a 
purchaser made by the debtor after the writ of attachment 
has issued although said creditor has not filed a lis pendens. 
Noyes v. Estate of Samuel C. Cohen, et al. Chan. Div. | 521 


Attempted Subornation of Perjury 

The rule requiring corroboration of the testimony of a 
single witness in prosecutions for perjury is inapplicable to 
the crime of attempted subornation of perjury. State v. 
Dwayne Carl Williams. App. Div. 350 


Attorney and Client 

The attorney-client privilege does not extend to a com- 
munication in the course of legal service sought or obtained 
in the commission or furtherance of a fraud upon the court. 
In re Michael Callan, et al. Chan. Div. 311 

A purchaser is no less chargeable with the acts and 
knowledge of his attorney because the attorney is on the 
title company’s list of approved attorneys. Weir v. City 


Title Ins. Co. App. Div. 1034 
Attorneys 
The Attorney As A Corporate Director 53 
Specialization Approved By State Bar Trustees 93 
Law Specialization Standards Finalized and Adopted in 
California 248 


It is a criminal contempt for an attorney to conceal from 
the court and opposing counsel the attorney’s knowledge 
that his client is in the process of committing a fraud by 
withdrawing and disbursing funds in violation of a court 
order. In re Michael Callan, et al. Chan. Div. 311 

An attorney’s contemptuous conduct in failing to advise 
the court that his client is in the process of violating a 
court order restraining disbursing of funds is aggravated 
by the attorney’s failure to promptly advise the court and 
opposing counsel of the client’s violations and to defer 
doing so until after formal hearing had commenced. In re 
Michael Callan, et al. Chan. Div. ... 311 

In a municipality operating under Council-Manager Plan 
D, after the office of attorney for the planning board is 
created by ordinance only the planning board may be 
empowered to appoint and remove the planning board at- 
torney; a provision for appointment of the attorney by the 
township manager is ultra vires. Planning Board of the 
Twp. of West Milford v. Township Council of West Milford 
Law. Div. : 375 

Attorneys Ineligible To Practice By Reason of Non-Pay- 
ment of Clients’ Security Fund Fee 501 

A Critical Analysis of the Judicial System and the Legal 
Profession, by Edward B. McConnell 649 

The admitted and persistent misconduct of an attorney 
in diverting clients’ funds from his trust account to his per- 
sonal use warrants disbarment. In re Norman E. Scull, 


Esq. Sup. Ct. le ; : 5 47 
There is no statute of limitation on an ethics violation. 
In re Mordecai Sarbone, Esq. Sup. Ct. 767 


Inattention of attorney to his handling of client’s claim 
resulting in dismissal of the claim and resultant damage to 
the client, warrants discipline. In re Mordecai Sarbone, 
Esq. Sup. Ct. eee... 

LPIS Eight-Year Survey Reveals Higher Salaries For 
Lawyers nee 868 

An attorney’s active participation in a corrupt transaction 
involving the payment of money to public officials and the 
use of his status as attorney as part of the mask for the 
crime by creating the appearance that a professional fee 
was involved warrants disbarment. In re William B. Colsey 
III. Sup. Ct. Sie 872 

Lawyer’s Views on Courts Held Not Subject to Disci- 
plinary Action meee be 891 

A deputy attorney general who had successfully prose- 
cuted proceedings to disqualify a contracting company 
from bidding on state projects may not, after retiring to 
private practice, represent the successor to that company 
in reinstatement proceedings. In re David A. Biederman. 
Sup. Ct. 935 
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Attorneys, Cont’d 

Upon dissolution of any law firm the former partners 
tnust arrange for one of them or the successor firm to keep 
the firm records required by R. 1:21-6(b). In re: J. Morti- 
mer Rubenstein. Sup. Ct. : 999 

New Jersey State Bar Statement to Banking Department 
Re: ‘Closed Shop’ Attorneys, by Hugh M. Pfaltz, Jr., 
Chairman of the Banking Law Section of the New Jersey 
State Bar Association, before the Department of Banking 


on August 30, 1973. ...... 1053 
Horn Presents State Bar Committee View At Hearing 
On Closed Shop Rule ........ Drak & heat, kN Rest EES 1113 


Failure to file an income tax return is a serious derelic- 
tion on the part of any member of the bar, no matter what 
the excuse, and a period of suspension is required in all 
such cases. In the Matter of Henry M. Spritzer, an attorney- 
at-law. Sup. Ct. 1270 

Where there were mitigating circumstances, attorney 
who had pleaded guilty to charge of failing to file an in- 
come tax return would be suspended from the practice of 
law for one year. In the Matter of Henry M. Spritzer, an 
attorney-at-law. Sup. Ct. 1270 

Where attorney suffers criminal conviction while under 
suspension, further disciplinary action will be deferred 
pending outcome of federal proceedings seeking to set 
aside the conviction but suspension will be continued in 
the interim. In Re Blasi. Sup. Ct. 1462 


Attorneys Fees 

Where a New Jersey resident, employed in New York, is 
injured in an automobile accident in New Jersey and, in a 
third-party action in New Jersey, recovers an amount in 
excess of the disability benefits which he received from the 
New York employer’s insurance carrier, the carrier is 
entitled to enforcement of its subrogation rights under the 
New York statute, subject to the payment of a pro rata 
share of the costs and attorneys’ fees incurred by the em- 
ployee in effecting a recovery. Breslin v. Liberty Mutual 
Ins. Co. and Arcadipone v. Ford and Paterson. Law 
Div. 1254 


Automobiles 
The “‘reasonably believed” language in a non-owned ve- 
hicle coverage clause is broader in scope than that of ‘‘with 
permission’”’ language; the test is whether the user sub- 
jectively and reasonably believed the owner was willing to 
permit him to use the car. State Farm Mutual Automobile 
Insurance v. Zurich American Insurance, etc. Sup. Ct. 227 
Permission to use another’s car does not involve a speci- 
fic ritual and should readily be implied from circum- 
stances, especially when the actors are friends and the use 
involved is quite small. State Farm Mutual Automobile In- 
surance v. Zurich American Insurance, etc. Sup. Ct. .. 227 
Where A, B, and C are students at the same high school, 
A and B owned ‘“‘distinct’’ cars, A obtained permission to 
drive B’s car, A left behind his car with the keys in the 
ignition, and A’s car was then driven by C with B as a 
passenger therein, a factual issue is presented as to 
whether B had permission to use A’s car and whether C’s 
operation of A’s car was in furtherance of such use as to 
provide coverage under the omnibus clause of A’s policy. 
State Farm Mutual Automobile Insurance v. Zurich Amer- 
ican Insurance, etc. Sup. Ct. 227 
Where B has implied permission from A to use A’s car 
which B exercises by allowing C to drive it with B as a 
passenger, C is a covered insured under the initial-permis- 
sion rule in its sub-permittee variation. State Farm Mutual 
Automobile Insurance v. Zurich American Insurance, etc. 
Sup. Ct. 227 
In an action by owner-driver against the manufacturer 
and dealer to recover for the increased extent of his in- 
juries resulting from defective seat belt furnished for his 
car, the defense of contributory negligence based on un- 
reasonable use of the car with knowledge that the seat belt 
was defective presents a jury question. Devaney v. Sarno. 
App. Div. 1374 
Where the allegedly defective pr oduct (seat belt) was not 
one which would have avoided an accident but rather one 
which would have avoided or lessened the severity of in- 
juries resulting from an accident, it was for the jury to 
say whether the car owner acted unreasonably in driving 
his car pending replacement of the seat belt. Devaney v. 
Sarno. App. Div. 1374 


Bail 

In determining whether forfeiture of bail should be set 
aside in whole or in part pursuant to R. 3:26-6(b), in addi- 
tion to considering whether there was an excuse for the 
defendant’s non-appearance, the trial judge should consider 
(a) whether the applicant is a commercial bondsman; (b) 
its supervision, if any, of defendant during his release; 
(c) its efforts to insure the fugitive’s return; (d) the 
elapsed time between the date ordered for defendant’s 
appearance and his return to court; (e) the state’s preju- 
dice, if any, because of defendant’s absence; (f) the state’s 
expenses incurred by reason of the default in appearance, 
the fugitive’s recapture and the enforcement of the for- 
feiture; and (g) whether the reimbursement of expenses 
incurred in (f) will adequately satisfy the interests of 
justice. State v. Hyers, etc. App. Div. 221 

The fixing of bail is not mandated by N.J.S.A. 2A:81-17.3 
but may be done by the trial court. State v. Sotteriou et al. 
App. Div. 528 

Remission of bail and the amount thereof, lies in the dis- 
cretion of the trial court to be reasonably exercised in ac- 
cordance with the factors set forth in State v. Hyers. State 
v. Peace and Peerless. Sup. Ct. 787 


Bankruptcy 

The statutory language of 11 U.S.C. 205(j), which ex- 
cludes claims for damages caused by the pes of trains 
from stays of proceedings under the Bankruptcy Act, ap- 
plies to a suit based on negligent ownership, operation and 
maintenance of a railroad yard. Boyland v. Trustees of 
Lehigh Valley Railroad. Law Div. 143 

Where a renewal of a loan is obtained by means of a 
false statement of the borrower’s outstanding debts, no part 
of the renewal loan is discharged by the subsequent dis- 
charge in bankruptcy of the borrower and the lender is 


entitled to recover the full balance due on the renewal loan, 
not just the additional sum then advanced. Consumers v. 
Kylish. App. Div. 202 
A creditor does not by participating in a Chap. XI pro- 
ceeding waive his lien on real estate subsequently aban- 
doned by the trustee. James Talcott, Inc. v. Roto Ameri- 
can Corporation. Chan. Div. ... 376 
A lien acquired within four months of the debtor’s bank- 
ruptcy is not void unless voided by affirmative action of 
the trustee. James Talcott, Inc. v. Roto American Corpora- 
tion. Chan. Div. .. . 376 
Retention Of Bankrupt’s Tax Refunds Barred ....... 879 
The Problem Of Retention Of Creditor’s Property By A 
Trustee In Bankruptcy 1153 
Analysis Of New Senet Rules, vl Theodore — 
Meth , eee 


Bar Associations 
Report Of State Bar Committee On Discipline And A 
moval Of Judges ... 
State Bar Committee And Section Reports ee a 
Bar And Civic Leaders Organize Law Reform Agency 785 
Mastrangelo Presents State Bar’s Views On Proposed 


Federal Attorney Fee Restrictions 1013 
Horn Presents State Bar Committee View At Hearing On 
Closed Shop ‘Rule . ~. AMS 


Bar Examinations 
New Jersey State Bar Examination March, 1973 . 359 
Notice Re: July, 1973 New Jersey Bar Examination 791 
Report On Feb., 1973 New Jersey Bar Examination . 880 
New Jersey State Bar Examination July, 1973 913 


Beach Badges 

The difference in costs of seasonal beach badges before 
and after a cut-off date is not discriminatory and has a 
reasonable classification and substantial relation to im- 
provement, maintenance, protection and policing of 
beaches. Sea Isle City v. Caroline M. Caterina. Cty. Ct. 607 

Provision of municipal ordinance allowing owners and 
lessees in borough privilege of purchasing additional beach 
badges is discriminatory against non-residents on its face. 
Sea Isle City v. Caroline M. Caterina. Cty. Ct. 607 

Provision of municipal ordinance whereby weekly beach 
badges would run from Saturday noon to Saturday noon 
next is unreasonable on its face and in its application. Sea 
Isle City v. Caroline M. Caterina. Cty. Ct. 607 

Provisions of municipal ordinance requiring display of 
beach badges, as well as penalty provisions, are reason- 
able. Sea Isle City v. Caroline M. Caterina. Cty. Ct. .. 607 
Bidding 

The wrongful rejection of the bid of the lowest responsi- 
ble bidder by a municipality does not render the munici- 
pality liable in damages to the bidder. Stephen v. Rumson 
and Cardell v. Madison. App. Div. 1098 
Bidding 

Held, on facts, completion of the reception of bids may 
be delayed for a short period of time notwithstanding the 
statutory mandate of N.J.S.A. 40A:11-23 that no bids shall 
be received after the time designated in the advertisement. 
Young v. West Orange Redev. Agency. App. Div. .. 1443 

The purpose of bidding is to benefit the taxpayers by 
securing competition, and guarding against favoritism, 
improvidence, extravagance and corruption. Young v. West 
Orange Redev. Agency. App. Div. 1443 

Although material departures from the bidding terms 
cannot be tolerated, on facts here, a delay of a few 
minutes in opening bids was a minor irregularity which 
was properly waived by the Agency. Young v. West Orange 
Redev. Agency. App. Div. 1443 


Boards of Education 

A board of education member who is acquitted on a 
charge of criminal extortion from contractors doing busi- 
ness with the board is not entitled to indemnification for 
counsel fees and expenses under N.J.S.A. 18A:12-20 since 
such alleged conduct is not in the course of performance 
of duties as a member of a board of education. Powers v. 
Union City Bd. of Ed. Law Div. 998 


Board of Freeholders 

The power to fix or approve salaries, and to approve the 
creation of the position of officers in charge of court atten- 
dants, N.J.S.A. 2A:11-35, does not grant power to the Board 
of Freeholders to control the exercise by the Sheriff of the 
authority granted him by the legislature to select and 
appoint court attendants and other employees, positions 
provided for by the legislative enactments. Clark et al v. 
Bd. of Chosen Freeholders et al. App. Div. 1342 


Bookmaking 

Bookmaking is an operation which involves both the 
placing of bets and the paying off, or collection of bets. 
State v. Gould. App. Div. 528 


Book Value 

‘‘Fair book value” as the basis for payment by a cooper- 
ative to a retiring or expelled sharcholder is to be deter- 
mined without reference to market value. Lambert v. 
Fishermen’s Dock Cooperative, Inc. Sup. Ct. 6 


Breach of Trust 

In the absence of special circumstances, the continuing- 
wrong exception is not available in a derivative action so 
as to permit recovery against directors for a breach of 
trust for the period prior to the time that the qualified 
plaintiff became a member of the corporation. Valle v. 
North Jersey Automobile Club. Chan. Div. 1327 

Directors of an automobile club who acquired and oper- 
ated an insurance agency for their own benefit rather than 
for the benefit of the club were guilty of a breach of trust 
by wrongfully usurping a ‘“‘corporate opportunity”. Valle 
v. North Jersey Automobile Club. Chan. Div. 1327 


Breathalyzer 

Where officer checks breathalyzer equipment by using 
a test ampoule the results are admissible since the ran- 
dom sample is sufficient prima facie proof that the chem- 
icals in any one ampoule are of the proper kind and mixed 
to proper proportion. State v. DeVito. App. Div. 1462 
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Brokers 

Where the buyers paid $40,000 (134%) of the purchase 
price and took possession of the motel shortly after exe- 
cuting the contract of purchase, but defaulted after run- 
ning the motel for four months, the real estate broker is 
entitled to the full agreed commission of $9,000; Dobbs v. 
Johnsen is not daenienen ennai v. Roach, et als. APP. 
Div. aos 


Building Codes 
Code Enforcement Frustrated, Stephen Sussna, Ph.D. 889 


By-Laws 

A reserved power to amend the by-laws of an association 
is a limited power which may not affect basic rights. Lam- 
bert v. Fishermen’s Dock Cooperative, Inc. Sup. Ct. 6 

An amended by-law changing the consideration to be paid 
upon the redemption of shares of a retiring or expelled 
member from fair book value to original purchase price is 
ineffective. Lambert v. Fishermen’s Dock Cooperative, 
Inc. Sup. Ct. 6 

By-laws of an automobile club comprising 5,000 members 


should afford for a democratic process of election. Valle v. 
North Jersey Automobile Club. Chan. Div. 1327 
Carriers 


The legislature may determine that railroads and not 
other common carriers are entitled to certain protection 
in negligence suits. Blair v. Erie. Law Div. 787 


Cemeteries 

N.J.S.A. 8A:1-1 et seq. is consistent with the judicially 
declared law in this State that cemetery companies are 
charitable trusts and are barred from profit-making, either 
by themselves or through sales agents or other affiliates. 
Frank et al. v. Kugler et al. Chan. Div. 99 

All of the activities enumerated in N.J.S.A. 8A:5-2 are 
consonant with the trust purposes of establishing and pre- 
serving the beauty and dignity of the cemetery. Frank et 
al. v. Kugler et al. Chan. Div. ... 99 

The New Jersey Cemetery Act, N.J.S.A. 8A:1-1 et seq. is 
general and not special legislation. Frank et al. v. Kugler 
et al. Chan. Div. 99 


Certificates of Occupancy 

An ordinance requirement that site plans be submitted 
as a condition to issuance of a Certificate of Occupancy for 
a nonpermitted use applies only to the initial Certificate, 
not subsequent occupancy for the same use. Walle v. Board 
etc. et al. App. Div. 848 


Cigarettes 

Possession of untaxed cigarettes is not itself sufficient to 
support a conviction under N.J.S.A. 54:40A-28; there must 
be proof of sale. State v. Oates. App. Div. 351 

Provision in N.J.S.A. 54:40A-28 that possession of more 
than 2,000 unstamped cigarettes is prima facie evidence 
that the possessor has engaged in the sale of unstamped 
cigarettes is constitutionally insufficient to support a find- 
ing of sale by the possessor of unstamped cigarettes, with- 
out more, though it might support a finding of possession 
thereof with intent to sell. State v. Oates. App. Div. 351 


Civil Rights 
The Director of the Division on Civil Rights may order a 
landlord to furnish current lists of vacancies to a fair hous- 
ing organization (dictum). Polk v. Cherry Hill Apts., Inc., 
et als. Sup. Ct. 75 
Under N.J.S.A. 10:5-1 et seq., the Director of the Division 
on Civil Rights has the power to make, in connection with 
the granting of specific relief and recompense of economic 
loss, incidental awards of money damages to complain- 
ants for humiliation and physical and emotional suffering 
caused by acts of discrimination. Zahorian v. Russell Fitt 
Real Estate Agency, et al. Sup. Ct. 454 
Where Director found that requirements for posting and 
submission of lists of vacancies and records of applicants 
were necessary and appropriate in a housing discrimina- 
tion case, there should be no judicial interference in the 
absence of a showing of illegality, arbitrariness or the like. 
Zahorian v. Russell Fitt Real Estate Agency, et al. Sup. 
Ct. 454 
A defendant contesting the jurisdiction cf the Civ il Rights 
Division should raise the defense by answer or motion 
before the Division rather than by a suit in the Law Di- 
vision for a declaratory judgment. Princeton First Aid & 
Rescue Squad, Inc. v. Division on Civil Rights. App. 
Div. 761 
Employment Advertising Rule, N.J.A.C. 13:11-1.1, et 
seq., forbidding sex-segregated classified advertising col- 
umns is a reasonable and valid exercise of the rule-making 
powers of the Division of Civil Rights. The Passaic Daily 
News and Trenton Times Corporation v. Blair. Sup. Ct. 1053 
U.S. v. Utd. Assoc. Journeymen. U.S. Dist. Ct. 1223 
Civil Service 
There is no statutory provision which forbids the Civil 
Service Commission to establish appeals panels and it is 
not improper for the appeals panels to conduct hearings 
and make recommendations in regard to salary schedules. 
Abramson et al v. Farrell. App. Div. 99 
The preparation and adoption of salary schedules under 
N.J.S.A. 11:8-1 and 2 is clearly legislative. Abramson et al 
v. Farrell. App. Div. 99 
Although employees challenged salaries allowed to their 
positions, rejection of their claims by the Civil Service 
Commission can not be viewed as an adjudication and 
there is no need for findings of fact by the appeals panels 
or by the Commission. Abramson et al v. Farrell. App. 
Div. 99 
Appellants attacking salary schedules adopted by Civil 
Service Commission have burden of showing that Com- 
mission acted arbitrarily or in abuse of its discretion. 
Abramson et al v. Farrell. App. Div. 99 
N.J.S.A. 11:2A-1 forecloses administrative review where 
suspension of municipal employee is for not more than five 
days. Wallace v. Bridgeton. Law Div. 99 
Court has jurisdiction over a civil service employee’s 
appeal where administrative remedies have been exahust- 
ed. Wallace v. Bridgeton. Law Div. 99 
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Civil Service, Cont’d 

Article VII, $1, paragraph 2, of the 1947 New Jersey 
Constitution does not compel negation of N.J.S..“. 53:1-1, 
et seq which created the State Police, intended members 
of such body be in the unclassified service, and gave the 
Superintendent discretionary powers of appointment and 
promotion. State Troopers Fraternal Assoc., Inc. et al v. 


State of New Jersey, et al. Sup. Ct. 352 
Civil Service Commission Appeals Procedure—Disci- 
plinary And Other Actions 369 


Veterans appointed county detectives are entitled to the 
protection of the Veteran’s Tenure Act against discharge 
except for good cause shown after a fair and impartial 
hearing. Cooper v. Imbriani. App. Div. 455 

Where persons entitled to protection of Veteran’s Tenure 
Act were summarily dismissed without hearing, the dis- 
missal will be set aside without prejudice and appropriate 
disciplinary hearings can then be brought against them. 
Cooper v. Imbriani. App. Div. 455 

The legislative supersession of veterans’ tenure pro tanto 
by the later enactment of civil service legislation, exclud- 
ing from tenure rights those in unclassified service, ex- 
tends in logic and policy to all persons in that category 
of the public service, including veterans. Schroeder v. 
Board of Chosen Freeholders of Essex County. Sup. Ct. 846 

A claim by a municipal Civil Service employee for back 
pay withheld during a period of illegal suspension must be 
pursued under established administrative procedure rather 
than by a civil action in the Law Division, and such claim 
is subject to mitigation cr denial where ‘“‘special circum- 
stances’”’ call for such action. Telesnick v. City of Newark. 
Sup. Ct 870 

A provisional employee who has been discharged follow- 
ing a media airing of a dispute with his superior, has a 
right to a hearing to defend against the charges. William 
v. Civil Service Commission. App. Div. 999 

A provisional employee can be removed without cause, 
but due process requires that he be given the right to de- 
fend publicized charges against him at a hearing. William 
v. Civil Service Commission. App. Div. 999 

Veterans holding the office or position of county detective 
are entitled to tenure protection under the Veterans Tenure 
Act. Cooper v. Imbriani. Sup. Ct. 1342 

Where county had not adopted the Civil Service Act but 
the Veterans Tenure Act applies, Prosecutor’s detectives 
could not be discharged except for good cause shown after 
a fair and impartial hearing. Cooper v. Imbriani. Sup. 
Ct. are wae 1342 
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Class Actions 
The term ‘‘shareholder”’ in R. 4:32-5 pertaining to share- 
holders’ derivative claims includes a ‘“‘member”’ of a non- 
profit corporation. Valle v. North Jersey Automobile Club. 
Chan. Div. 1327 
In the absence of special circumstances, the continuing- 
wrong exception is not available in a derivative action so 
as to permit recovery against directors for a breach of 
trust for the period prior to the time that the qualified 
plaintiff became a member of the corporation. Valle v. 
North Jersey Automobile Club. Chan. Div. 1327 
Directors of an automobile club who acquired and oper- 
ated an insurance agency for their own benefit rather than 
. for the benefit of the club were guilty of a breach of trust 
by wrongfully usurping a ‘‘corporate opportunity’. Valle v. 
North Jersey Automobile Club. Chan. Div. 1327 


Clients’ Security Fund 
Report Of Clients’ Security Fund Of The Bar Of New 
Jersey 497 
Attorneys Ineligible To Practice By Reason Of Non-Pay- 
ment Of Clients’ Security Fund ee 501 


Collateral Estoppel 

Most jurisdictions hold to the view that a defendant who 
gives false testimony at a trial on a criminal charge may 
be prosecuted for perjury or false swearing by reason of 


such testimony, despite the fact that conviction on the 
perjury charge necessarily imports a contradiction of the 
verdict of not guilty in the former trial. State v. McCue and 
Ventriglia. App. Div. 204 

Where false testimony relates to collateral matters not 
necessarily determined by the verdict at the first trial and 
not necessarily inconsistent with the accused’s innocence 
of the charge, the acquittal of a person charged with a 
criminal offense is held not to bar this subsequent indict- 
ment and prosecution for the perjury or false swearing 
committed by him at the first trial. State v. McCue and 
Ventriglia. App. Div. _ 204 

False testimony as to alibi relates to a collateral issue 
not necessarily determined by or necessarily inconsistent 
with the not guilty verdict on the trial of the first charge. 
State v. McCue and Ventriglia. App. Div. 204 

Defendants who were witnesses as to alibi in the munici- 
pal court could be prosecuted for false swearing irrespec- 
tive of the fact that one defendant was found not guilty of 
a motor vehicle violation in the municipal court. State v. 
McCue and Ventriglia. App. Div. = 204 

The doctrines of collateral estoppel and res judicata do 
not apply in cases in which a different defendant is prose- 
cuted in the second trial. State v. Hubbard. App. Div. . 526 

Where principals in a joint indictment for felony murder 
are tried separately, the prior conviction of a co-defendant 
of second degree murder does not estop the State from 
proceeding against another defendant on the charge of fel- 
ony murder even assuming that the prior conviction con- 
stituted a finding that no robbery had occurred. State v. 
Hubbard. App. Div. _ 526 

The doctrine of collateral estoppel is not of automatic ap- 
plication but must depend upon the circumstances of the 
particular case. Continental Can Company v. Hudson Foam 
Latex Products, Inc. Law Div. 527 

The doctrine of collateral estoppel should not be applied 
where the defendant was unable to effectively defend the 
prior action due to the incapacity of two principal wit- 
nesses. Continental Can Company v. Hudson Foam Latex 
Products, Inc. Law Div. 527 

United Engineers v. IBTCW & H. U.S. Dist. Ct. 1223 


Colleges 

Under N.J.S.A. 18A:64-6(c) ‘‘the faculty status of an indi- 
vidual college employee and any attendant rights thereto 
are conferred by the boards of trustees within the general 
policies and guidelines set by the Board of Higher Educa- 
tion’’ and these rights are not affected by the salary sched- 
ule adopted by the Civil Service Commission. Abramson et 
al v. Farrell. App. Div. 99 


Commercial Law 

Where there was acceptance of goods by the buyer and 
no effective revocation of that acceptance, buyer is liable 
for the balance of the purchase price though goods were 
defective. Buff v. Giglio. App. Div. 747 

Rejection is not a prerequisite to an action by a buyer 
for damages for breach of warranty and where there was 
notification to the seller of the breach under N.J.S.A. 
12A:3-607(3)(a}, buyer’s remedy under N.J.S.A. 12A:2-715 
is for specific damages flowing from breach of warranty. 
Buff v. Giglio. App. Div. 747 

A lender does not have a lien on an automobile valid 
against third parties in the absence of a signed agreement 
creating such a security interest, even though he does 
obtain a promissory note and the certificate of ownership 
refers to him as the ‘“‘secured party”. First County Na- 
tional Bank and Trust Company v. Canna. App. Div. 768 


Commissions 

Where the buyers paid $40,000 (1313%) of the purchase 
price and took possession of the motel shortly after exe- 
cuting the contract of purchase, but defaulted after run- 
ning the motel for four months, the real estate broker is 
entitled to the full agreed commission of $9,000; Dobbs v. 
Johnson is not controlling. Kennedy v. Roach, et als. App. 
Div. , 330 


Commutation 

N.J.S.A. 30:4-140, providing commutation credits for the 
period of confinement in the State Prison but denying 
credit for time served in the county jail waiting trial and 
sentencing, does not violate the equal protection clause of 


the Fourteenth Amendment. Torres v. Wagner. App. 
Div. 7 
Condemnation 


Machinery that has been removed from a factory does 
not come within the term ‘‘property’’ as defined by N.J. 
S.A. 20:3-2(d). State, by the Commissioner of Transporta- 
tion v. P. & C. Realty Co., Inc. et al. Law Div. 98 

Condemnee is entitled to reasonable expense of moving 
machinery but is not entitled to have the value of the 
machinery included in his award where the machinery has 
been removed. State, by the Commissioner of Transporta- 
tion v. P. & C. Realty Co., Inc. et al. Law Div. 98 

Eminent Domain Act of 1971, N.J.S.A. 20:3-1 et seq. has 
not abrogated the rule of Housing Authority of Clementon 
v. Meyers, 115 N.J. Super. 467, 480 (App. Div., 1971). State, 
by the Commissioner of Transportation v. P. & C. Realty 
Co., Inc. et al. Law Div. 98 

Where reproduction cost method is used in fixing value 
it may include the expense necessarily incurred in effect- 
ing financing arrangements including the cost reasonably 
expended in procuring firm financial commitments. State 
v. Willett Holding Co. Sup. Ct. 123 

A description of the property condemned as set forth in 
the Complaint, Declaration of Taking, or other like plead- 
ing which carries only to a sideline of a road, nonetheless 
embraces condemnee’s title to the center line of the road- 
bed. Housing Authority of the City of Atlantic City v. At- 
lantic City Exposition, Inc. Sup. Ct. 455 

The proper basis of compensation is the value of prop- 
erty as of the time of taking with disregard of either the 
depreciating threat of or the inflationary action of a pro- 
posed public project. Housing Authority of the City of 
Atlantic City v. Atlantic City Exposition, Inc. Sup. Ct. 455 

Comparability of other sales relied on by an appraisal 
expert is a question for the court in the first instance and 
cross-examination of the expert thereon out of the pres- 


ence of the jury should be allowed. Paterson v. Bienstock 
App. Div. Se 654 
Property substantially damaged by fire is not comp- 
arable to undamaged property and the jury should be in. 
structed to disregard the sale thereof unless suitable aq- 
justment has been made. Paterson v. Bienstock. App. 
Div. Ae = 
The burden of proof concept has no place in menue 
tion proceedings; the basic issue is the just compensation 
the owner is to receive. Paterson v. Bienstock. App. Div. 654 
Increment to Value Based Upon Interpreted Unitary Use 
of Separately Owned Adjoining Tracts, by Garry J. Roett- 
ger... .. 865 
Commissioners or fact finders in the event of appeal can 
only determine the issue of compensation for the title to 
land and property rights described in the complaint. State 
v. Orenstein. App. Div. 865 
Any issue beside value and damages for property de- 
scribed in the complaint must be presented to and decided 
by the Court before it enters judgment appointing condem- 
nation commissioners. State v. Orenstein. App. Div. 865 
If a court determines after a non-jury trial that land or 
rights other than that specifically described in the condem- 
nation complaint are included in the taking, it should enter 
judgment requiring the State to file a separate new com- 
plaint to include such rights, or to amend the existing com- 
plaint accordingly. State v. Orenstein. App. Div. 865 
The measure of damages for the taking of an adjoining 
easement is the difference in the market value of the dom- 
inant estate with the easement and its value without the 
easement. State v. Orenstein. App. Div. 865 
An arms length contract for the sale of property, which 
was terminated after the property was declared blighted 
because of a title defect unrelated to the declaration, 
would be of significance in arriving at the fair market 
value of the property, with due allowance made for any 
change in value from the date of contract until the decla- 
ration of taking. Jersey City Redev. Agency v. Weisenfeld. 
App. Div. 872 
Where a trial judge is confronted with a great disparity 
in evaluations, he should exercise his discretion and ap- 
point a neutral expert to evaluate the property and testify 
as to its fair market value. Jersey City Redev. Agency v 
Weisenfeld. App. Div. 872 
Where the damage to the condemnee’s remaining lands 
caused by the fact that the aerial easement for transmis- 
sion lines cross a small corner of its property is readily 
separable from the damage to the remaining tract which 
may be attributed to the existence of the transmission 
towers on adjoining lands belonging to others, the con- 
demnee is entitled to compensation only for the land taken 
and the use to which it will be put, and not for the use 
which will be made of the adjoining lands. Public Service 
Electric & Gas Company v. Oldwick Farms, Inc. App. 
Div. Sis 1034 
Interest on a condemnation award agai: st a public utility 
is to be computed from the date of the commencement of 
the action, in accordance with N.J.S.A. 20:3-31, even though 
the utility is not then entitled to take possession. Public 
Service Electric & Gas Company v. Oldwick Farms, Inc. 
App. Div. 1034 
Under the Eminent Domain Act of 1971, (N.J.S.A. 20:3-1 
et seq.), where a condemnor has made a deposit and the 
ultimate award is greater, interest is awarded only on the 
excess and is figured from the date of deposit and not from 
the date of the filing of the complaint. Township of Wayne 
v. Ricmin, Inc. et al. App. Div. 1036 
The procedural remedies set forth in the revised eminent 
domain statute, N.J.S.A. 20:3-5 may be used to enforce 
substantive rights which accrued under the old eminent 
domain statute. Housing Authority of East Orange v. Leff 
et al. Law Div. 1375 
Where the tenant in possession of the property refuses to 
turn it over, or to sign a lease obligating it to pay the con- 
demnor the amount of rent it had previously paid the land- 
lord, it is liable to the condemnor for the entire period of 
the detention, but for the fair rental value rather than for 
the amount of rent specified in the previous lease. Housing 
Authority of East Orange v. Leff et al. Law Div. 1375 
Confessions 
The oral confession of a 15-year-old boy with an 1.Q. 
below 70 is admissible where there is a bona fide, though 
unsuccessful, effort to locate his mother and the defendant 
consented to continued questioning conducted with the ut- 
most fairness, without force or other improper influence. 
State of New Jersey in the Interest of A.B.M. App. Div. 1206 
Merely because defendant had an attorney and had asked 
for him did not preclude him from thereafter affirmatively 
volunteering information, thereby waiving his right to re- 
main silent and to have counsel present. State v. Foye. 
Sup. Ct. 1270 


Conflict of Interest 

The trial court and the state attorney are under a duty 
to warn the defendants where it is forseeable that there is a 
possible conflict of interest in joint representation by com- 
mon counsel and failure to do so is reversible error. U.S. ex 
rel Hart v. Davenport. Ct. of App., 3rd Cir. 730 

Joint representation, even by retained counsel, is consti- 
tutionally defective where there is a possible conflict of 
interest or prejudice. U.S. ex rel Hart v. Davenport. Ct. of 
App., 3rd Cir. 730 


Conflict of Laws 

An agreement to be bound by the laws and court of a 
designated state will be enforced unless it is unfair, un- 
reasonable or against public policy. Air Economy Corp. v. 
Aero-Flow Dynamics. App. Div. ,; 350 

Complaint based on agreement between two foreign corp- 
orations providing that the agreement is to be governed 
by New York law and that New York Supreme Court shall 
have jurisdiction over disputes thereunder properly dis- 
missed with permission to reinstate if New York court de- 
clines jurisdiction. Air Economy Corp. v. Aero-Flow Dy- 
namics. App. Div. 350 

The historical rule that the limitations laws of New 
Jersey must be employed in every suit on a foreign cause 
of action is discarded. Heavner v. Uniroyal, Inc. Sup. Ct. 846 





Conflict of Laws, Cont’d 
When the cause of action arises in another state, the 
parties are all present in and amenable to the jurisdiction 
of that state, New Jersey has no substantial interest in the 
matter, the ‘substantive law of the foreign state is to be 
applied, and its limitation period has expired at the time 
suit is commenced in New Jersey, the suit is barred in New 
Jersey. Heavner v. Uniroyal, Inc. Sup. Ct. 846 
New Jersey courts should no longer refuse, on grounds of 
public policy, to entertain a suit for recovery of a gambling 
debt recoverable in the jurisdiction where contracted 
though illegal if contracted in New Jersey. Caribe Hilton 
Hotel v. Toland. Sup. Ct. ' 895 
Where a New Jersey resident, employed in New York, is 
injured in an automobile accident in New Jersey and, ina 
third-party action in New Jersey, recovers an amount in 
excess of the disability benefits which he received from the 
New York employer’s insurance carrier, the carrier is 
entitled to enforcement of its subrogation rights under the 
New York statute, subject to the payment of a pro rata 
share of the costs and attorneys’ fees incurred by the em- 
ployee in effecting a recovery. Breslin v. Liberty Mutual 
a Co. and Arcadipone v. Ford and Paterson. Law 
lV. 1254 


Conspiracy 

A defendant may be sentenced on both the conspiracy 
and substantive offenses where the latter represents a se- 
quence of separate events undertaken deliberately in suc- 
cession rather than a single episode. State v. Armellino, et 


al. App. Div. 247 
A husband and wife may be charged with conspiracy un- 
der N.J.S.A. 2A:98-1. State v. Pittman. Law Div. 870 


The common law concept of the unity of spouses is no 
longer realistic in view of recent changes in the status of 
women, and does not bar a charge of conspiracy against a 
married couple. State v. Pittman. Law Div. 870 

U.S. v. Perwin. U.S. Dist. Ct. 1207 


Constitutional Law 
N.J.S.A. 30:4-140, providing commutation credits for the 
period of confinement in the State Prison but denying 
credit for time served in the county jail awaiting trial and 
sentencing, does not violate the equal protection clause of 
the Fourteenth Amendment. Torres v. Wagner. App. 
Div. 7 
The reorganization plan for the Department of Labor and 
Industry, adopted pursuant to N.J.S.A. 52:14C-1, is valid. 
Brown v. Heymann. Sup. Ct. 8 
Power to adopt effective reorganization plans may be 
delegated to the chief executive without violating the sep- 
aration of powers provisions of the New Jersey Constitu- 
tion. Brown v. Heymann. Sup. Ct. 8 
The Executive Reorganization Act of 1969, providing that 
a plan prepared by the Governor shall become effective 
unless the Legislature adopts a concurrent resolution dis- 
approving the plan within 60 days after delivery of the 
plan to both houses, is constitutional. Brown v. Heymann. 
Sup. Ct. 8 
Defendants’ argument that the New Jersey Fair Trade 
Act, N.J.S.A. 56:43 et seq. and especially the non-signer 
provision, N.J.S.A. 56:4-6, are an unreasonable exercise of 
the state’s police power and violate the federal and New 
Jersey due process clauses rejected. Sony Corp. of Amer- 
ica v. Value Inc., et al. Chan. Div. 54 
The authority given to manufacturers by the New Jersey 
Fair Trade Act is of a nature which a State may authorize 
under the federal commerce clause since some activities 
of a business may be intrastate and subject to state con- 


trol. Sony Corp. of America v. Value Inc., et al Chan. 
Div. 54 

U.S. Supreme Court Decision In Contingent Fee Rule 
Case .. 94 


N.J.S.A. 8A:1-i et seq. is consistent with the judicially 
declared law in this State that cemetery companies are 
charitable trusts and are barred from profit-making, either 
by themselves or through sales agents or other affiliates. 
Frank et al. v. Kugler et al. Chan. Div. 99 

All of the activities enumerated in N.J.S.A. 8A:5-2 are 
consonant with the trust purposes of establishing and pre- 
serving the beauty and dignity of the cemetery. Frank et 
al v. Kugler et al. Chan. Div. 99 

The New Jersey Cemetery Act, N.J.S.A. 8A:1-1 et seq. is 
general and not special legislation. Frank et al v. Kugler 


et al. Chan. Div. 99 
Searches For Microscopic Evidence: Fourth Amendment 
Problems For The Police, by Leonard N. Arnold 103 


Due process does not require that the departmental hear- 
ing by the Division of State Police on charges that a state 
trooper failed to properly carry out his assigned duties be 
a public hearing. Kelly v. Sterr. Sup. Ct. 143 

Although effect of Department of Environmental Protec- 
tion Order was to prevent plaintiff from expanding or 
further using its sewage plant, it does not constitute a 
taking for which plaintiff is entitled to compensation since 
plaintiff’s prior permits were at all times subject to revo- 
cation and no right to compensation adheres to a valid 
exercise of the State’s police power. Bayshore Sewerage 
Company v. Dep’t. of Environmental Protection, et al. 
Chan. Div. 226 

The Landlord and Lap gag agg Against Tenant stat- 
ute (N.J.S.A. 2A:42-10.10 et seq.) is constitutional. Troy 
Hills Village, Inc. v. Fischler, ete. Law Div. 307 

A landlord’s right to possession upon expiration of a lease 
and the right to dispossess a holdover tenant may be an- 
nulled by legislative action in exercise of the police power. 
Troy Hills Village, Inc. v. Fischler, etc. Law Div. 307 

A school board’s policy prohibiting teachers from answer- 
ing students’ questions about current negotiations between 
the teachers’ association and the board is unconstitutional. 
The River Dell Education Assn. v. The River Dell Bd. of 
Education. Law Div. 311 

The First Amendment rights of teachers and students to 
discuss controversial issues in an academic context can- 
not be curtailed in the absence of a showing that the con- 
duct sought to be curtailed would substantially disrupt 
school routine. The River Dell Education Assn. v. The 
River Dell Bd. of Education. Law Div. 311 


N.J.S.A. 40:52-1(g) gives municipalities the power to li- 
cense and regulate all businesses within their boundaries 
but particular regulation must bear a substantial relation 
to the public health, safety or welfare. Fasino v. Mayor & 
Council of Montvale. Law Div. 311 

Municipalities may lawfully regulate the erection of signs 
and lights or buildings and have wide discretion in reg- 
ulating traffic on their streets but regulation should not be 
overbroad and should be aimed directly at detriment per- 
ceived. Fasino v. Mayor & Council of Montvale. Law 
Div. ... reer) 

The fact that the community may be forced to expend 
additional resources to provide adequate police protection 
is no justification for closing otherwise harmless businesses. 
Fasino v. Mayor & Council of Montvale. Law Div. 311 

Municipal ordinance providing that every retail business 
within municipality must close each day between the hours 
of 11 P.M. and 6:30 A.M. is an invalid exercise of the police 
power and violates the due process clause of the Four- 
teenth Amendment of the U.S. Constitution. Fasino v. May- 


or & Council of Montvale. Law Div. ; 311 
New Jersey’s present obscenity statute is constitutional. 
State v. Shapiro. Law Div. 312 


The “utterly without redeeming social value” as a third 
separate test of obscenity is rejected. State v. Shapiro. 
Law Div. 312 

A departmental regulation as to the length and style of 
a policeman’s head and facial hair does not violate any 
First Amendment rights of the policemen. Akridge et al v. 
Barres. App. Div. 331 

N.J.S.A. 2A:107-1 (section 1 of the New Jersey Flag Act) 
is void as unconstitutionally vague, overbroad and discrim- 
inatory. State of New Jersey v. Stanley S. Zimmelman. 
Sup. Ct. 350 

Prosecution of defendant for superimposition of the peace 
symbol upon the American flag, presumably because it in- 
volved negation rather than affirmation of official adminis- 
tration policy, is intolerable in a democracy which values 
so highly the right of peaceful dissent. State of New Jersey 
v. Stanley S. Zimmelman. Sup. Ct. 350 

Conviction of a non resident transient for possession of a 
firearm in this state without registration or purchaser iden- 
tification card, without proof of knowledge, actual or con- 
structive, of the requirement, would violate due process. 
State v. Hatch. App. Div. 350 

A firearm’s registration requirement of a transient’s 
home state is not sufficient warning of a likelihood of a li- 
censing requirement in New Jersey. State v. Hatch. App. 
Div. 350 

Reference at trial to a defendant’ S prior uncounselled 
convictions does not require reversal where the fact of such 
convictions was introduced by the defense for strategic 
trial purposes and the proofs of guilt were so overwhelm- 
ing as to leave no reasonable doubt of defendant’s responsi- 
bility for the crime. State of New Jersey v. Miscavage. 
Sup. Ct. . 351 

In cases tried after November 13, 1967, a defendant is 
ordinarily barred on post-conviction review and on appeal 
from complaining of the use by the State at the trial of 
prior uncounselled convictions to affect credibility if he 
failed to object thereto on that ground at trial. State of New 
Jersey v. Miscavage. Sup. Ct. 351 

Provision in N.J.S.A. 54:40A-28 that possession of more 
than 2,000 unstamped cigarettes is prima facie evidence 
that the possessor has engaged in the sale of unstamped 
cigarettes is constitutionally insufficient to support a find- 
ing of sale by the possessor of unstamped cigarettes, with- 
out more, though it might support a finding of possession 
thereof with intent to sell. State v. Oates. App. Div. — 351 

Article VII, $1, paragraph 2, of the 1947 New Jersey 
Constitution does not compel negation of N.J.S.A. 53:1-1, 
et seq which created the State Police, intended members 
of such body be in the unclassified service, and gave the 
Superintendent discretionary powers of appointment and 
promotion. State Troopers Fraternal Assoc., Inc. et al v. 
State of New Jersey, et al. Sup. Ct. 352 

Evidence obtained in a legitimate inventory of a proper- 
ly seized vehicle may be used to justify a subsequent ar- 
rest. State of New Jersey v. Jones. Bergen Cty. Dist. Ct. 353 

An indigent patient is entitled to the appointment of an 
independent psychiatrist named by the court in a commit- 
ment proceeding. In re Gannon. Somerset Cty. Ct. 376 

Municipalities have the power, under the general police 
power provisions of the Home Rule Act, to enact rent con- 
trol ordinances. John F. Inganamort, et al v. Borough of 
Fort Lee, et al. Law Div. 425 

The Legislature can delegate to municipalities the police 
power to regulate any matter which does not have a need 
for statewide uniformity. John F. Inganamort, et al v. Bor- 
ough of Fort Lee, et al. Law Div. 425 

Any power constitutionally delegable to a municipality 
is delegated to municipalities by N.J.S.A. 40:48-2 so long 
as the State has not preempted the subject matter. John F. 
Inganamort, et al v. Borough of Fort Lee, et al. Law 
Div. 425 

Ordinance requiring owners of multiple dwellings to post 
security with a municipal commission empowered to ex- 
pend moneys from the fund for repairs where the lJand- 
lord, after 24 hours’ notice, has failed to correct defective 
“emergency conditions,’ is constitutional. Apartment 
House Council v. Borough of Ridgefield. Law Div. 430 

The qualifications for appointment to an industrial com- 
mission set forth in N.J.S.A. 40:55B-5 are directory, not 
mandatory. Kohler v. Barnes, et al. Law Div. 431 

The qualifications in N.J.S.A. 40:55B-5 are reasonably re- 
lated to the specialized demands of membership on such a 
Commission as well as to the demands on the Commission 
as a whole and N.J.S.A. 40:55B-5 is constitutional. Kohler 
v. Barnes et al. Law Div. 431 

N.J.S.A. 2A:150A-1 invalidating wage assignments is a 
valid exercise of the State’s power and declares the State’s 
public policy. Freedom Finance v. New Jersey Bell Tele- 
phone Co. et al. Essex County District Court 432 

N.J.S.A. 2A:150A-1 is constitutionally applicable to and 
renders unenforceable even a wage assignment made in 
another state in which such assignments are valid as part 
of a loan prior to enactment of our statute; it does not un- 
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constitutionally impair the obligation of contract. Freedom 
Finance v. New Jersey Bell ieee Co. et al. Essex 
County District Court. ...... Ja. sfasere eee ae 

A State may impair or abolish a contract remedy, even 
though the remedy was created by contract, as long as it 
does not impair the obligation of the contract. Freedom 
Finance v. New Jersey Bell Telephone Co. et al. Essex 
County District Court ............... 432 

An arrangement whereby a private builder would con- 
struct a building on State-owned land, lease the building 
to the State for a term of 25 years at a ‘fixed annual rental, 
with options for the State to purchase the building at fixed 
prices at stated intervals, and with a further proviso that 
tit. > to the building would vest in the State at the end of the 
term, is not a bona fide lease, but a contract to purchase in 
installments and, as such, violates the debt limitation pro- 
visions of the State Constitution. Bulman v. McCrane, etc. 
Chan. Div. 433 

Even if a defendant was a ‘“‘targei”’ of the grand jury 
proceeding so as to be entitled to be advised of his priv- 
ilege against self-incrimination, the failure to so advise 
does not preclude prosecution for aeeteel or false swear- 
ing. State v. Cattaneo. App. Div. 449 

The sodomy statute, N.J.S.A. 2A:143-1, is not unconsti- 
tutionally vague and is applicable to acts performed homo- 
sexually or heterosexually. State v. Lair. Sup. Ct. 454 

Consent is not a defense to a charge of sodomy and while 
our sodomy statute does not cover consensual conduct when 
practiced by married couples, it does apply to consensual 
conduct by unmarried persons. State v. Lair. Sup. Ct. 454 

The duty of the Commissioner of Labor and Industry un- 
der the Prevailing Wage Act, N.J.S.A. 34:11-56.25, to prom- 
ulgate prevailing wage rate schedules for public works 
projects is a valid power granted to him by the legislature, 
and is not an unconstitutional delegation of legislative 
power. Male v. Renda. App. Div. 455 

The existing New Jersey statutory scheme for the fi- 
nancing of elementary and secondary schools violates the 
provisions of the State Constitution relating to public edu- 
cation. Robinson v. Cahill. Sup. Ct. 456 

The “incentive equalization aid’ program (N.J.S.A. 
18A:58-1 et seq.), even if fully funded, is not designed to 
guarantee that local effort plus the State aid will yield to 
all the pupils in the State the level of educational oppor- 
tunity mandated by the N.J. Constitution. Robinson v. 
Cahill. Sup. Ct. 456 

The existing disparities in expenditures per pupil cannot 
be reconciled with the State constitutional requirement of 
equal educational opportunity for all children. Robinson v. 
Cahill. Sup. Ct. 

The equal protection clauses of the federal and rer 
constitution do not require statewide equality of expenditure 
per pupil nor prohibit a system whereby part of the cost of 
public education is provided by local school districts. Rob- 
inson v. Cahill. Sup. Ct. 456 

N.J.S.A. 2A:115-1.1 must be construed as including the 
three pronged test of obscenity set forth by the U.S. Su- 
preme Court. Coleman v. Wilson. Chan. Div. 480 

While the County Planning Act, and N.J.S.A. 40:27-6.2, 
are constitutional, a county planning board may not in 
every subdivision application require dedication of lands 
abutting county roads for rights of way without paying just 
compensation. Harris, Jr. et al v. Salem County Planning 
Board. App. Div. 526 

Procedures for application to county planning board for 
subdivision approval providing for relief from automatic 
rule requiring dedication of right-of-way along county roads 
comply with due process. Harris, Jr. et al v. Salem County 
Planning Board. App. Div. 526 

Under N.J.S.A. 2A:113-3, the sentence of life imprison- 
ment could have been imposed had a defendant pleaded non 
vult to the murder indictment; hence defendant cannot 
claim that he was unconstitutionally penalized because he 
elected to go to trial while two of his co-defendants who 
pleaded non vult received sentences of 8 to 10 years. State 
v. Hubbard. App. Div. 526 

A conviction of both felony murder and armed robbery 
constitutes double punishment for the same offense; the 
lesser offense merges with the greater and the conviction 
and sentence for armed robbery must be set aside. State v. 
Hubbard. App. Div. 526 

A police officer has the right in appropriate circum- 
stances to seek to question a person on the street about 
possible criminal behavior, even though the officer has no 
probable cause to make an arrest. State v. Sheffield. Sup. 

t. 528 

Mere field interrogation, without more, by a police officer 
does not involve ‘detention’ in the constitutional sense so 
long as the officer does not deny the individual the right to 
move. State v. Sheffield. Sup. Ct. 528 

The resolution of the New Jersey Highway Authority 
barring motorcycles on the Garden State Parkway is rea- 
sonable and not unconstitutional. Slegers-Forbes, Inc. v. 
New Jersey Highway Authority et al. App. Div. 528 

Provision of municipal ordinance allowing owners and 
lessees in borough privilege of purchasing additional beach 
badges is discriminatory against non-residents on its face. 
Sea Isle City v. Caroline M. Caterina. Cty. Ct. 607 

Provision of municipal ordinance whereby weekly beach 
badges would run from Saturday noon to Saturday noon 
next is unreasonable on its face and in its application. Sea 
Isle City v. Caroline M. Caterina. Cty. Ct. 607 

The difference in costs of seasonal beach badges before 
and after a cut-off date is not discriminatory and has a 
reasonable classification and substantial relation to im- 
provement, maintenance, protection and policing of 
beaches. Sea Isle City v. Caroline M. Caterina. Cty. Ct. 607 

Provisions of municipal ordinance requiring display of 
beach badges, as well as penalty provisions, are reason- 
able. Sea Isle City v. Caroline M. Caterina. Cty. Ct. 607 

N.J.S.A. 13:1E-16 does not preempt the powers of a mu- 
nicipality to require a cesspool cleaner to obtain a permit 
in order to remove waste from a cesspool tank. Borough of 
Upper Saddle River v. Gaess Environmental Service. Cty. 
Ct. io 607 
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Constitutional Law, Cont’d 
N.J.S.A. 2A:112-3 establishing higher sentence limits for 
bookmakers than for other misdemeanants is not unconsti- 
tutionally discriminatory. State v. Korzenowski. App. 
Div. ar =“ 631 
Municipal ordinance regulating hours of opening and 
closing of barber shops is lawful exercise of police power 
and does not deprive barber shop owners of equal protec- 
tion of the law nor discriminate against them although 
municipality does not regulate hours of opening and clos- 
ing of beauty parlors. State v. Schwarcz. Cty. Ct. 631 
A reasonable exercise of the police power is not intended 
to be curtailed by N.J.S.A. 10:1-3; and N.J.S.A. 10:5-4 and 
10:1-3 recognize that reasonable discrimination on the basis 
of sex is valid. State v. Schwarcz. Cty. Ct. 631 
An equal protection issue is not generated merely by an 
assertion that someone else was dealt with differently. 
Trap Rock Industries, Inc. et al v. Kohl. Sup. Ct. 649 
N.J.S.A. 2A:170-90.1, prohibiting an employer from in- 
fluencing, requesting or requiring an employee, as a con- 
dition of employment or continued employment, to take or 
submit to a lie detector test is constitutional; the right of 
privacy of the employee overshadows the property rights 
of the employer. State v. Community Distributors, Inc. 
Monmouth County Court 654 
N.J.S.A. 2A:170-29(1) may stand to the extent that it pro- 
hibits indecent language which is spoken loudly in a public 
place and is of such nature as to be likely to incite the 
hearer to an immediate breach of the peace. State v. 
Rosenfeld. Sup. Ct. 655 
N.J.S.A. 2A:170-29(1) may not be utilized to punish 
speech which solely is offensive to the sensibilities of the 
hearer. State v. Rosenfeld. Sup. Ct. 655 
The imposition of a sizeable fine against a corporate vio- 
lator of an injunctive order against continuation of an 
illegal strike is an appropriate exercise of the summary 
contempt power and does not violate any right to trial by 
jury. In re Fair Lawn Education Association. Sup. Ct. 673 
A corporation may be summarily tried for contempt of a 
court order notwithstanding that the fine imposed exceeds 
that which would ensue upon conviction of a statutory petty 
offense. In re Fair Lawn Education Assn. Sup. Ct. 673 
The statute making it criminal for an addict to use a 
minor-in connection with the distribution of narcotics (N.J. 
S.A. 2A:96-5) is constitutional; whether N.J.S. 24:96-5.1 is 
constitutional as to defendants charged as non-addicts not 
decided. State v. Nelson. Essex Cty. Ct. 674 
The Hackensack Meadowlands Reclamation and Develop- 
ment Act, N.J.S.A. 13:17-1, is constitutional; the Act is not 
a special or local law nor does it provide an unconstitu- 
tional delegation of the legislative zoning power. The Mea- 
dowlands Regional Redevelopment Agency et al v. State. 
Sup. Ct. 675 
The amended tax-sharing provisions of the Hackensack 
Meadowlands Reclamation and Development Act are, on 
their face, rational and fair to the constituent municipali- 
ties. The Meadowlands Regional Redevelopment Agency 
et al v. State. Sup. Ct. 675 
N.J.S.A. 2A:170-29(1) is limited to the extent that it per- 
tains to ‘‘fighting words” and as so limited is constitutional. 
State v. Brown. Sup. Ct. 675 
A limiting statutory construction may be applied retro- 
actively to an individual where it is clear that such appli- 
cation would embrace no element of unfairness. State v. 
Brown. Sup. Ct. 675 
A mere handwriting specimen is not subject to the priv- 
ilege against self-incrimination; hence the State may com- 
pel a defendant to copy the wording of a sentence used in a 
holdup note in his own handwriting. State v. Carr. Law 
Div. sah - 726 
Where a party to a divorce action based on adultery 
invokes the self-incrimination privilege on discovery, his 
pleadings will be stricken; a corespondent is equally a 
party for this purpose. Mahne v. Mahne. Chan. Div. 727 
Joint representation, even by retained counsel, is consti- 
tutionally defective where there is a possible conflict of 
interest or prejudice. U.S. ex rel Hart v. Davenport. Ct. of 
App., 3rd Cir. 730 
The trial court and the state attorney are under a duty 
to warn the defendants where it is forseeable that there is 
a possible conflict of interest in joint representation by 
common counsel and failure to do so is reversible error. 
U.S. ex rel Hart v. Davenport. Ct. of App., 3rd Cir. 730 
Failure of petitioner’s counsel who represented defen- 
dants jointly to move to suppress seized evidence as to 
petitioner, to differentiate between the defendants when 
commenting on that evidence and to request a limiting in- 
struction constituted ineffective representation and plain 
error requiring reversal. U.S. ex rel Hart v. Davenport. 
Ct. of App., 3rd Cir. 730 
It is an unconstitutional impairment of contract for a 
borough to increase retroactively the amounts it charges 
for water. Daniel v. Oakland. App. Div. 746 
The U.S. Supreme Court decision holding the wagering 
tax stamp statute unconstitutional is retroactive and re- 
quires vacating a conviction and sentence thereunder. U-S. 
v. Russo. U.S.D.C. 769 
The Legislature may validly declare by statute that any 
person injured while getting on or off a moving railroad 
car shall be deemed to have been contributorily negligent. 
Blair v. Erie. Law Div. 787 
The limitations on judicial review of statutory validity 
are even more strictly to be observed by a trial court than 
by appellate tribunals. Blair v. Erie. Law Div. 787 
The Legislature is not necessarily barred from passing 
laws which affect judicial procedural rules as well as sub- 
stantive law. Blair v. Erie. Law Div. 787 
The Legislature is not bound to extend its regulation to 
all cases but may confine its restrictions to those classes of 
cases where the need is deemed to be clearest. Blair v. 
Erie. Law Div. 787 
Contingent Fee Rule Held Unconstitutional 841 
N.J.S.A. 39:3-4 which provides for a mandatory jail sen- 
tence of not less than 45 days for a person operating a 
motor vehicle while on the revoked list if such person is 





involved in an automobile accident resulting in personal 
injury, is constitutional. State v. Pickens. App. Div. 847 
‘A defendant whose conduct was such that he clearly 
could tell it was prohibited will not be heard to say that 
the statute is overly broad in that another, in some hypo- 
thetical case, could be misled. State v. Pickens. = 
Div. bite 
In terms of the purposes to be fulfilled by the work- 
men’s compensation law, there can be no statutory sep- 
aration of grandchildren within a class predicated only 
upon the circumstances of the legitimacy of their birth. 
Carr v. Campbell Soup Co. App. Div. 889 
Although that portion of the dependency statute which 
might deny benefits to illegitimate grandchildren would 
be unconstitutional, the remainder of the statute can stand. 
Carr v. Campbell Soup Co. App. Div. 889 
N.J.S.A. 2A:113-4 and N.J.S.A. 2A:113-3 do not needlessly 
encourage guilty pleas and do not impose an impermissible 
burden upon an accused's exercise of his Fifth and Sixth 
Amendment Constitutional rights. State v. Land. App. 
Div. 894 
That part of the Consumer Fraud Act (N.J.S. 56:8-2.3) 
prescribing notification to a person as part of an advertis- 
ing plan or scheme that he has won a prize and requiring 
him to do an act is not unconstitutional as vague or over- 
broad. Kugler v. Market Development Corp. Chan. Div. 895 
Where the inescapable inference from the officer’s testi- 
mony is that an informer had given information that de- 
fendant would have narcotics in his possession, such testi- 
mony is hearsay and admission thereof violates the ac- 
cused’s Sixth Amendment right to be confronted by wit- 
nesses against him. State v. Bankston. Sup. Ct. 896 
A female offender must receive the same sentence treat- 
ment a male offender would receive for the same offense. 
State v. Chambers et al. Sup. Ct. 918 
The statutory provisions of N.J.S.A. 30:4-155 for the 
sentencing of a female offender to an indeterminate term 
are unconstitutional in a situation where a male offender 
convicted of the same offense would be sentenced to State 
Prison for a minimum-maximum term. State v. Chambers 
et al. Sup. Ct. 918 
The allowance of pre-judgment interest in tort actions in 
accordance with the terms of R. 4:42-11(b) is a proper 
exercise of the adjudicative power of the courts, especially 
since the Legislature has not dealt with the subject. Busik 
v. Levine. Sup. Ct. 935 
The adoption of R. 4:42-11(b) was a proper exercise of 
the Supreme Court’s rule-making power since the subject 
matter concerns practice and procedure, despite its ‘‘sub- 
stantive” impact. Busik v. Levine. Sup. Ct. 935 
Limitations on the power of the Supreme Court to deal 
with matters of substantive law do not arise from Art. VI, 
$2, "3 of the N.J. Constitution, but rather from the nature 
of the judicial process and of the Court’s responsibility. 
Busik v. Levine. Sup. Ct. 935 
The New Jersey criminal abortion statute was not ren- 
dered unconstitutional by the U.S. Supreme Court decisions 
in Roe v. Wade and Doe v. Bolton; the statute is a viable 
basis for prosecution of a layman acting without the super- 
vision of a physician. State v. Haren, et al. Law Div. 936 
A defendant whose conduct was such that he clearly 
could tell it was prohibited will not be heard to say the 
statute was void as overly broad or vague. State v. Haran 
et al. Law Div. 936 
A witness who has been granted testimonial immunity 
can be incarcerated indefinitely for refusing to testify be 
fore the State Commission of Investigation. In re Louis 
Anthony Manna. App. Div. 937 
A recalcitrant witness who is incarcerated pursuant to a 
civil contempt proceeding for refusal to testify before the 
S.C.I. is not entitled to bail or to jury trial. In re Louis 
Anthony Manna. App. Div. 937 
The Supreme Court has jurisdiction to impose restric- 
tions on S.C.I. proceedings, such as preventing publication 
of names of third persons claimed to be involved in crim- 
inal activity who have not been indicted, tried or con- 
victed, but witnesses before the S.C.I. have no standing to 
assert the rights of such third persons. Angelo Cali et al v. 
New Jersey State Commission of Investigation et als. 
Sup. Ct. dene Vy , 998 
The Legislature did not violate the equal protection 
clauses of either the Federal or State Constitutions by ex- 
cepting the Willis case from the provisions of the ‘““New 
Jersey Tort Claims Act’ and fixing July 1, 1972, as the 
effective date of the Act. Maule v. Conduit & Foundation 
Corp. Law Div. 1014 
The Housing Finance Agency law, related as it was to 
the financing of a limited dividend non-profit housing corp- 
oration sponsored only incidentally by a religious organiza- 
tion, did not thereby violate the doctrine of separation of 
church and state. Cervase & Imperiale v. Kawaida Towers, 
Inc. et al. Chan. Div. 1035 
The New Jersey anti-obscenity statute is constitutionally 
invalid because it is overbroad and does not meet the 
standards laid down by the U.S. Supreme Court in Miller 
v. California. Hamar v. Cryan. U.S.D.C. 1037 
Employment Advertising Rule, N.J.A.C. 13:11-1.1, et 
seq., forbidding sex-segregated classified advertising col- 
umns is a reasonable and valid exercise of the rule-making 
powers of the Division of Civil Rights. The Passaic Daily 
News and Trenton Times Corporation v. Blair. Sup. Ct. 1053 
Classified advertising columns are ‘“‘commercial speech’ 
and hence not entitled to First Amendment immunity from 
prosecution for illegal discrimination. The Passaic Daily 
News and Trenton Times Corporation v. Blair. Sup. Ct. 1053 
Mahan does not affect the decision in Scrimminger that 
the demographic pattern revealed by the 1970 census made 
it impossible to achieve the State constitutional objective 
that Senate districts consist of whole counties. Davenport 
et al v. Apportionment Commission of the State of New 
Jersey. Sup. Ct. 1054 
A claim that a non-tenured teacher’s contract was not 
renewed as punishment for exercise of First Amendment 
rights may not be dismissed without a full evidentiary 
hearing before the State Board of Education where the 
allegations are verified, detailed and supported by the 
School Board’s evaluation report. Winston v. Board of 
Education of South Plainfield. App. Div. 1114 


The provision of N.J.S.A. 2A:111-35 making it a mis- 
demeanor merely to fail to return an overdue rented motor 
vehicle after a 72-hour demand in effect makes breach of 
contract a crime and, therefore, runs afoul of the constitu. 
tional prohibition of imprisonment for debt except in cases 
of fraud. State v. Madewell. Sup. Ct. 1129 

The oral confession of a 15-year-old boy with an I.Q. 
below 70 is admissible where there is a bona fide, though 
unsuccessful, effort to locate his mother and the defendant 
consented to continued questioning conducted with the ut- 
most fairness, without force or other improper influence. 
State of New Jersey in the Interest of A.B.M. App. Div. 1206 

U.S. v. Perwin. U.S. Dist. Ct. 1207 

Helmsly v. Boro. U.S. Dist Ct. 1207 

A defendant’s testimony on his own behalf in support of 
a motion to suppress evidence is not a waiver of his Fifth 
Amendment rights, and it may not be used against him 
later in the trial on the merits. State v. Petrovich. Law 
Div. Stara a Nees 1229 

A state educational institution may not refuse to continue 
the employment of a nontenured teacher for a reason or 
reasons founded upon his exercise of a constitutionally 
protected right. Katz v. Bd. of Trustees of Gloucester Coun- 
ty College. App. Div. 1255 

Where a nontenured teacher has shown that his activities 
in organizing a college faculty association and as salary 
negotiator may have been a significant element in the de- 
cision not to renew his employment, he is entitled to a full 
administrative hearing on this issue. Katz v. Bd. of Trus- 
tees of Gloucester County College. App. Div. 1255 

Where prior indictment charging the same offense had 
been dismissed as a matter of calendar control, the trial 
under second indictment did not constitute double jeopardy. 
State v. JORNSOD: “ADD. DIV. «.. e266 <6 ences 1343 

The Constitution does not require an examination of the 
prosecutor’s reasons for the exercise of his challenges in 
any particular case on an allegation that he used his per- 
emptory challenges to excuse black persons from the jury. 
State v. Johnson. App: DIV. .. 2. 2.53..0566e0i0sa8 ..1343 

Ordinance limiting occupancy within a “trailer and mo- 
bile home district” to elderly persons and elderly families 
is invalid. The Taxpayers Assn. of Weymouth Tp., Inc. 
et als v. Weymouth Township, etc. App. Div. 1357 

The zoning power is limited to regulation of the physical 
use of lands and structures thereon. The Taxpayers Assn. 
of Weymouth Tp., Inc. et als v. Weymouth Township, etc. 
App. Div. ere eae 1357 

Nothing in N.J.S.A. 40:55-30, which grants zoning powers 
to municipalities, authorizes a zoning regulation limiting 
the age of those, whether it be individuals or families, who 
may reside in a structure, be it a house or mobile home, 
otherwise permitted in a particular zoning district. The 
Taxpayers Assn. of Weymouth Tp., Inc. et als v. Weymouth 
Township, etc. App. Div. i 1357 

Joint Trial Or Severance?, by Leonard N. Arnold _ 1373 

N.J.S.A. 24:21-25 does not bar a prosecution for the dis- 
tribution of hashish to a federal undercover agent in New 
Jersey, although both the New Jersey and federal indict- 
ments resulted from the same investigation and involved 
the hashish seized in New Jersey, since the federal indict- 
ment returned in New York did not and could not include 
the act of distribution in New Jersey. State v. Krell. Law 
Div. oT. Megaman 1375 


Constructive Trusts 

A complaint which seeks to impose a constructive trust 
upon property in the hands of a decedent’s donees given 
while a confidential relationship existed should not be dis- 
missed even though plaintiffs have not satisfied their bur- 
den of proof unless donees show by explicit and ccnvincing 
evidence that there was no deception or undue influence 
and that the transaction was fair, open, voluntary and well 
understood. Dessel et al v. Dessel et al. App. Div. 122 


Consumer Protection 

That part of the Consumer Fraud Act (N.J.S. 56:8-2.3) 
proscribing notification to a person as part of an advertis- 
ing plan or scheme that he has won a prize and requiring 
him to do an act is not unconstitutional as vague or over- 
broad. Kugler v. Market Development Corp. Chan. Div. 895 

The definition of an ‘act’ to be done by a ‘‘prize”’ re- 
cipient under the Consumer Fraud Act, means anything 
however slight that a recipient must do to set in motion 
the machinery to deliver to him his ‘“‘prize’”. Kugler v. 
Market Development Corp. Chan. Div. 895 

For a prize to be legitimate under the Consumer Fraud 
Act, it must be a pure gift and come to the recipient with- 
out strings attached. Kugler v. Market Development Corp. 
Chan. Div. 895 


Contempt 
It is a criminal contempt for an attorney to conceal from 
the court and opposing counsel the attorney’s knowledge 
that his client is in the process of committing a fraud by 
withdrawing and disbursing funds in violation of a court 
order. In re Michael Callan, et al. Chan. Div. 311 
An attorney’s contemptuous conduct in failing to advise 
the court that his client is in the process of violating a 
court order restraining disbursing of funds is aggravated 
by the attorney’s failure to promptly advise the court and 
opposing counsel of the client’s violations and to defer 
doing so until after formal hearing had commenced. In re 
Michael Callan, et al. Chan. Div. 311 
A trial court in which an indictment is being tried is em- 
powered under N.J.S.A. 2A:81-17.3 to commit a witness who 
refuses to testify after being granted immunity to the 
County jail for the duration of the trial and pending trial of 
other open counts of the indictment against the same de- 
fendant and others. State v. Sotteriou et al. App. Div. 528 
The imposition of a sizeable fine against a corporate vio- 
lator of an injunctive order against continuation of an 
illegal strike is an appropriate exercise of the summary 
contempt power and does not violate any right to trial by 
jury. In re Fair Lawn Education Association. Sup. Ct. 673 
A corporation may be summarily tried for contempt of a 
court order notwithstanding that the fine imposed exceeds 
that which would ensue upon conviction of a statutory petty 
offense. In re Fair Lawn Education Assn. Sup. Ct. 673 
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Contempt, Cont’d 

A witness who has been granted testimonial immunity 
can be incarcerated indefinitely for refusing to testify be- 
fore the State Commission of Investigation. In re Louis 
Anthony Manna. App. Div. panera: 3 

A recalcitrant witness who is incarcerated pursuant to a 
civil contempt proceeding for refusal to testify before the 
S.C.I. is not entitled to bail or to jury trial. In re Louis 
Anthony Manna. App. Div. 937 


Contingent Fees 
U.S. Supreme Court Decision In Contingent Fee Rule 


Case 94 
Insurance Executive Suggests New Approach To Con- 
tingent Fees 636 
Contingent Fee Rule Held Unconstitutional 841 
Contracts 


The buyer’s failure to pay for the first delivery install- 
ment does not relieve the seller of the obligation to deliver 
subsequent installments unless the buyer’s default sub- 
stantially impaired the whole contract. Gulf Chemical v. 
Sylvan Chemical. Law Div. 261 

Consequential damages for nondelivery by the seller can 
be recovered by the buyer where the making of a resale 
was contemplated by the parties, even though the resale 
contract was made after the contract between the parties. 
Gulf Chemical v. Sylvan Chemical. Law Div. 261 

Parol evidence rule is not applicable where alleged oral 
agreement is subsequent to the written guaranty and would 
set aside the guaranty. Emerson N.Y. - N.J. Inc. v. Brook- 
wood Television Inc. et al. Law Div. 313 

Although a writing may have been required for an orig- 
inal guaranty, a release from that obligation can be ac- 
complished orally notwithstanding the Statute of Frauds, 
N.J.S.A. 25:1-5(b). Emerson N.Y. - N.J. Inc. v. Brookwood 
Television Inc. et al. Law Div. 313 

In order to constitute a novation substituting a new 
debtor, there must be an agreement among the creditor, 
the old debtor and the new debtor to substitute the new 
debtor for the old debtor and to release the old debtor. 
Emerson N.Y. - N.J. Inc. v. Brookwood Television Inc. et 
al. Law Div. 313 

The consideration for a new substitute agreement is the 
mutual discharge of the old contract. Emerson N.Y. - N.J. 
Inc. v. Brookwood Television Inc. et al. Law Div. 313 

An agreement to be bound by the laws and court of a 
designated state will be enforced unless it is unfair, un- 
reasonable or against public policy. Air Economy Corp. v. 
Aero-Flow Dynamics. App. Div. 350 

Complaint based on agreement between two foreign 
corporations providing that the agreement is to be gov- 
erned by New York law and that New York Supreme Court 
shall have jurisdiction over disputes thereunder properly 
dismissed with permission to reinstate if New York court 
declines jurisdiction. Air Economy Corp. v. Aero-Flow 
Dynamics. App. Div. 350 

Where Sewerage Authority’s ultimatum to developer pre- 
cluded the possibility of negotiation and suggested a con- 
scious maneuver to take advantage of the developer’s posi- 
tion, it exercised that type of duress known as ‘‘business 
compulsion” entitling developer to refund of excess charges 
paid under contract so exacted. S. S. & O. Corporation v. 
Township of Bernards Sewerage Authority. Sup. Ct. 430 

An arrangement whereby a private builder would con- 
struct a building on State-owned land, lease the building to 
the State for a term of 25 years at a fixed annual rental, 
with options for the State to purchase the building at fixed 
prices at stated intervals, and with a further proviso that 
title to the building would vest in the State at the end of the 
term, is not a bona fide lease, but a contract to purchase in 
installments and, as such, violates the debt limitation pro- 
visions of ihe State Constitution. Bulman v. McCrane, etc. 
Chan. Div. 433 

New Jersey courts should no longer refuse, on grounds 
of public policy, to entertain a suit for recovery of a 
gambling debt recoverable in the jurisdiction where con- 
tracted though illegal if contracted in New Jersey. Caribe 
Hilton Hotel v. Toland. Sup. Ct. 895 

One who contracted a gambling debt in a licensed gam- 
bling room in Puerto Rico may be sued on that debt in 
New Jersey, but he is entitled to assert any defenses avail- 
able to him had the action been instituted in Puerto Rico. 
Caribe Hilton v. Toland. Sup. Ct. 895 


Contributory Negligence 
Voluntary drunkenness ordinarily constitutes contribu- 
tory negligence. Anslinger, etc. v. Martinsville Inn, Inc. 
et al. App. Div. 8 
Whether the manufacturer gave adequate warning of all 
the dangers inherent in the product to alert the average 
user is a jury question. D’Arienzo v. Clairol. Law Div. 1206 
Where the instructions for use of a hair coloring product 
direct that a preliminary patch test be performed before 
each application, but fail to adequately explain the reason 
for repeated tests, a consumer who failed to perform the 
test in reliance on her use of the product for two years 
without adverse reaction is not chargeable with contribu- 
tory negligence as a matter of law. D’Arienzo v. Clairol. 
Law Div. 1206 
Where voluntary intoxication of plaintiff exposed her to 
danger which a sober person might have avoided and 
interfered with her ability to detect the vehicle which 
struck her, the issues of contributory negligence and prox- 
imate cause are for the jury. Tiger v. American Legion 
Post No. 43. App. Div. . 1358 
In an action by owner-driver against the manufacturer 
and dealer to recover for the increased extent of his in- 
juries resulting trom defective seat belt furnished for his 
car, the defense of contributory negligence based on un- 
reasonable use of the car with knowledge that the seat belt 
was defective presents a jury question. Devaney v. Sarno. 
App. Div. ; 1374 
Where the allegedly defective product (seat belt) was not 
one which would have avoided an accident but rather one 
which would have avoided or lessened the severity of in- 
juries resulting from an accident, it was for the jury to 
say whether the car owner acted unreasonably in driving 
his car pending replacement of the seat belt. Devaney v. 
Sarno. App. Div. : Bere 1374 


Controlled Dangerous Substances 

N.J.S.A. 24:21-25 does not bar a prosecution for the dis- 
tribution of hashish to a federal undercover agent in New 
Jersey, although both the New Jersey and federal indict- 
ments resulted from the same investigation and involved 
the hashish seized in New Jersey, since the federal indict- 
ment returned in New York did not and could not include 
the act of distribution in New Jersey. State v. Krell. Law 
Div. iss re et eee re: 1375 

The term ‘‘same act” in N.J.S.A. 24:21-25 means any act 
expressly prohibited by N.J.S.A. 24:21-19 through 22. State 
v. Krell. Law Div. . 1375 


Cooperatives 
A reserved power to amend the by-laws of an association 
is a limited power which may not affect basic rights. Lam- 
bert v. Fishermen’s Dock Cooperative, Inc. Sup. Ct. 6 
An amended by-law changing the consideration to be 
paid upon the redemption of shares of a retiring or ex- 
pelled member from fair book value to original purchase 
price is ineffective. Lambert v. Fishermen’s Dock Coopera- 
tive, Inc. Sup. Ct. 6 
‘‘Fair book value” as the basis for payment by a cooper- 
ative to a retiring or expelled shareholder is to be deter- 
mined without reference to market value. Lambert v. 
Fishermen’s Dock Cooperative, Inc. Sup. Ct. 6 
A cooperative organized under N.J.S.A. 34:17-1, et seq. 
may not be liquidated except with court approval in a pro- 
ceeding in which the Commissioner of Labor and Industry 
should be made a party. Lambert v. Fishermen’s Dock Co- 
operative, Inc. Sup. Ct. 6 






Copyrights 

Action against ‘‘pirate’’ record companies for pre-Febru- 
ary 1972 copying dismissed since federal copyright law 
offered no protection against pirating and to allow state 
law to prohibit such copying or duplication would be to 
afford state protection in a federal area where Congress 
has provided for none. Columbia Broadcasting, etc. v. 
Melody Recordings et al. Chan. Div. 787 

The Record Piracy Convention—Some Reflections, by 
Abraham L. Kaminstein 


Corporations 
Corporation offering to prepare Certificate of Incorpora- 
tion and Trust Agreement to be filed with Internal Revenue 
Service—Unauthorized Practice of Law Advisory Opinion 
No. 12 J 
For purposes of the New Jersey Corporation Business 
Tax, the determination of the ‘‘net worth’ of marketable 
securities owned by a corporation should be based upon 
market prices rather than book value, with a deduction, 
however, for the federal income capital gains tax that 
would be payable on a sale of the securities. Motor Finance 
Corporation v. Director, Division of Taxation. Div. of 
Tax Appeals 14 
The ‘‘blockage”’ principle is applicable to the N.J. Corp- 
oration Business Tax in the valuation of a sizeable block 
of marketable securities owned by the taxpayer. Motor 
Finance Corporation v. Director, Division of Taxation. Div. 
of Tax Appeals 14 
The Atiorney As A Corporate Director 53 
Procedures For Obtaining Tax Clearance Certificates 78 
Civil Liabilities Under New Jersey Securities Law, by 
Joseph F. Krupsky, Esq. 305 
A mortgage by a corporation to secure the purchase price 
of stock sold by its stockholders is invalid against a statu- 
tory receiver. Roxbury State Bank v. The Clarendon. 
Chan. Div. 630 
A mortgage by a corporation to secure a personal debt of 
an officer is invalid. Roxbury State Bank v. The Clarendon. 
Chan. Div. 630 
Although a solvent corporation with power to purchase 
its own stock may mortgage property in order to raise 
funds to purchase the stock of dissident, disruptive stock- 
holder, the burden is on the corporation to show the stock 
so purchased became treasury stock and that there has 
been no injury to the creditors. Roxbury State Bank v. 
The Clarendon. Chan. Div. 630 
While the general rule is that one who loans money to a 
corporation is required to pay it only to the proper officers 
of the corporation and is not called upon to follow the loan 
and see that it is properly used or applied, that rule is not 
applicable where it appears that money is borrowed not 
for a corporate purpose, but for the private use of an offi- 
cer of the corporation to whom it is paid with intent on 
his part to divert it to private use and the lender knows 
or is chargeable with knowledge of that fact; in such case 
the transaction, so far as the corporation is concerned, is 
a nullity. Roxbury State Bank v. The Clarendon. Chan. 
Ea. ... P a 630 


The imposition of a sizeable fine against a corporate vio- 
lator of an injunctive order against continuation of an 
illegal strike is an appropriate exercise of the summary 
contempt power and does not violate any right to trial by 
jury. In re Fair Lawn Education Association. Sup. Ct. 673 

A corporation may be summarily tried for contempt of a 
court order notwithstanding that the fine imposed exceeds 
that which would ensue upon conviction of a statutory petty 
offense. In re Fair Lawn Education Assn. Sup. Ct. 673 

The term “‘shareholder” in R. 4:32-5 pertaining to share- 
holders’ derivative claims includes a ‘“‘member”’ of a non- 
profit corporation. Valle v. North Jersey Automobile Club. 
Chan. Div. .... 1327 

In the absence of special circumstances, the continuing- 
wrong exception is not available in a derivative action so 
as to permit recovery against directors for a breach of 
trust for the period prior to the time that the qualified 
plaintiff became a member of the corporation. Valle v. 
North Jersey Automobile Club. Chan. Div. 1327 

Courts may deal with election procedures of a non-profit 
corporation, such as an automobile club, whose activities 
are more those of a business corporation than of a private 
club. Valle v. North Jersey Automobile Club. Chan. 
Div. .. oe e 1327 
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The proceeds of life insurance owned by a closely held 
corporation and payable to the corporation are to be in- 
cluded as an asset of the corporation in arriving at the 
value of the stock; the proceeds are not exempt from the 
inheritance tax imposed on the transfer of the stock. In re 
Estate of John M. Carew, deceased. App. Div. 1444 

Where no value was attributed to good will in the valu- 
ation of corporate stock for inheritance tax purposes, there 
is no basis for offsetting the value of the insurance pro- 
ceeds on the president’s life by the value of his services. 





In re Estate of John M. Carew, deceased. App. Div. . 1444 
Costs 

Costs may not be imposed on a defendant as a condition 
of probation. State v. Braeunig et al. App. Div. 263 


The costs of a transcript of hearings before public bodies 
for use in an action in lieu of prerogative writs should be 
included in the taxed costs allowed to a citizen-plaintiff who 
successfully challenged a zoning decision. Huber v. Zon- 
ing Board of Adjustment of Howell, etc. Law Div. 726 


Counsel 

While a trial judge has discretion over the conduct of a 
trial, the practice of permitting lay counsel to participate 
in a trial is expressly disapproved of. State v. Capano. 
App. Div. re aa ee ; : 1374 


Counsel Fees 
Under N.J.S.A. 34:15-64 a trial judge, in his discretion, 
can allow the prevailing party a reasonable attorney’s fee, 
not exceeding 20% of the judgment. Fletcher v. Ehrlich. 
App. Div. 331 
R. 4:58-3 permits recovery only for those attorney’s serv- 
ices rendered after the offer oi settlement. Stephen Sussna 
Assoc. v. Randolph Twp. App. Div. 377 
The Violent Crimes Compensation Board has no authority 
to order installment payments of counsel fees. In re: Holly- 
wood. App. Div. 727 
The court may allow counsel fees, both pendente lite and 
final, against a corespondent in a divorce action where he 
has chosen to become a party by filing an answer denying 
the adultery. Coor v. Coor and Caton. App. Div. 896 
A board of education member who is acquitted on a 
charge of criminal extortion from contractors doing busi- 
ness with the board is not entitled to indemnification for 
counsel fees and expenses under N.J.S.A. 18A:12-20 since 
such alleged conduct is not in the course of performance 
of duties as a member of a board of education. Powers v. 
Union City Bd. of Ed. Law Div. $98 
Attorneys’ Fees In Workmen’s Compensation, by James 
O’Brien zm 1053 
An insured is entitled to counsel fees incurred in defend- 
ing a declaratory judgment action brought by his insurer 
against him and another insurance company even though 
the insurer acted in good faith in contending that the other 


company’s policy covered the claim in question. N.J. Man- 
ufacturers Ins. Co. v. Consclidated et al. Law Div. 1054 
Counties 


Where County Board of Chosen Freeholders pursuant to 
N.J.S.A. 40:41A-1 adopts a resolution authorizing an elec- 
tion on the question of a charter study, the remaining act 
of filing the resolution with the county clerk becomes mere- 
iy a ministerial act subject to mandamus. Essex County 
Mayor’s Conference et al v. Board of Chosen Freeholders 
of Essex et al. Law Div. 894 

The power to fix or approve salaries, and to approve the 
creation of the position of officers in charge of court atten- 
dants, N.J.S.A. 2A:11-35, does not grant power to the Board 
of Freeholders to control the exercise by the Sheriff of the 
authority granted him by the legislature to select and 
appoint court attendants and other employees, positions 
provided for by the legislative enactments. Clark et al v. 
Bd. of Chosen Freeholders et al. App. Div. 1342 

County can not be held liable under doctrine of respon- 
deat superior for action of prosecutor and his aides since 
the County Prosecutor represents the State. Cashen v. 
Spann. App. Div. 1422 

If a County Board decides to improve a county road, it 
can acquire the needed rights-of-way only through pur- 
chase, gift or condemnation from the owner of the property 
or interest, regardless of whether the owner is a private 
individual or a municipal corporation. Twp. of Wayne v. 
Cnty. of Passaic. Law Div. 1463 

The current county policy requiring municipal acquisi- 
tion and conveyance of easements necessary for a county 
road improvement is contrary to law. Twp. of Wayne v. 
Cnty. of Passaic. Law Div. 1463 

A court cannot compel a discretionary decision to make 
a road improvement absent a showing of fraud, illegality or 
palpable abuse of discretion. Twp. of Wayne v. Cnty. of 
Passaic. Law Div. 1463 


County District Court 

County district court rules do not permit service of proc- 
ess on a defendant who is outside the state. Beca Realty, 
Inc. v. Eisberg. Bergen Cty. Dist. Ct. 1463 


County Prosecutor 

“County can not be held liable under doctrine of respon- 
deat superior for action of prosecutor and his aides since 
the County Prosecutor represents the State. Cashen v. 
Spann. App. Div. 1422 


Courts 
Enlightened exercises of official judgment and discretion 
should be used to avoid largely purposeless criminal pro- 
ceedings. State of New Jersey v. Stanley S. Zimmelman. 
Sup. Ct. 350 
The New Jersey Courts—Summary Of Developments 
In 1972 434 
Beadleston Calls Proposed Court Reforms Politically Un- 
realistic a3 2 625 
McConnell Keynotes State Bar’s Bench-Bar Relations 
Program 625 
A Critical Analysis Of The Judicial System And The 
Legal Profession, by Edward B. McConnell 649 








Page Eight 1973 Annual Index 
Courts, Cont’d 
The limitations on judicial review of statutory validity 
are even more strictly to be observed by a trial court than 
by appellate tribunals. Blair v. Erie. Law Div. 787 
The Legislature is not necessarily barred from passing 
laws which affect judicial procedural rules as well as sub- 
stantive law. Blair v. Erie. Law Div. 787 
Limitations on the power of the Supreme Court to deal 
with matters of substantive law do not arise from Art. VI, 
$2, '3 of the N.J. Constitution, but rather from the nature 
of the judicial process and of the Court’s responsibility. 
Busik v. Levine. Sup. Ct. 935 
It is not for courts to speculate upon or anticipate the 
social effects which will result from municipal or legisla- 
tive action. Cervase & Imperiale v. Kawaida Towers, Inc. 
et al. Chan. Div. 1035 
Address By Chief Justice Garven At Judges’ Seminar. 
Opening address of Pierre P. Garven, Chief Justice of the 
Supreme Court of New Jersey, at the Annual Judges’ Sem- 
inar, September 5, 1973, Cherry Hill, N.J. 1113 





Creditor’s Rights 

The Problem Of Retention Of Creditor’s Property By A 
Trustee In Bankruptcy 1153 

A creditor seeking to secure a personal loan with a mort- 
gage signed by the debtor in a representative capacity has 
a duty to make full and complete inquiry into the propriety 
of the transaction. Petras v. Zaccone. App. Div. 1442 

The law exacts good faith from those dealing with 
knowledge of the representative capacity of another when 
it appears that the security offered is not being applied for 
the benefit of the estate. Petras v. Zaccone. App. Div. 1442 


Crimes Compensation 

The Violent Crimes Compensation Board may validly in 
cases of death order monthly payments to a dependent 
until the maximum $10,000 is reached or until the death 
of the dependent, whichever is sooner. In re: Hollywood. 
App. Div. 727 

The Violent Crimes Compensation Board has no authority 
to order installment payments of counsel fees. In re: Holly- 
wood. App. Div 727 


Criminal Law 
N.J.S.A. 30:4-140, providing commutation credits for the 
period of confinement in the State Prison but denying 
credit for time served in the county jail awaiting trial and 
sentencing, does not violate the equal protection clause of 
the Fourteenth Amendment. Torres v. Wagner. App. 
Div. - z 
One who falsely holds himself out as a ‘‘constable” may 
be convicted of the crime of impersonating a public officer, 
N.J.S.A. 2A:135-10. State v. Thyfault. Essex Cty. Ct. 8 
Posing as a constable and misstating to a car owner that 
his repossessed car may not be recovered unless charges 
in excess of the garage keeper’s bill are paid constitutes 
a blend of misrepresentations of fact and law and may 
form the basis of the crime of false pretenses. State v. 
Thyfault. Essex County Ct. 8 
Standards And Goals For Criminal Justice, by Dean John 
F. X. Irving : 221 
Venue under a State Grand Jury indictment need not be 
in the county or district where the alleged crime was com- 
mitted because such indictments are not subject to R. 
3:14-1, and because the Act empowers the Assignment 
Judge to designate the county of venue for trial. State v. 
Armellino et al. App. Div. 247 
Where a judge inquires of one member of the reserve 
panel as to his knowledge of pretrial publicity in the pres- 
ence of the entire reserve panel, he has adequately inquired 
of all the reserve jurors as to pre-trial publicity. State v. 
Armellino et al. App. Div. 247 
References in a tape recording admitted into evidence as 
to the commission of other crimes were competent evi- 
dence because such crimes were committed for the ac- 
complishment of a single purpose which was manifestly 
the sole cause of the commission of the alleged subject 
crime. State v. Armellino et al. App. Div. 247 
A defendant may be sentenced on both the conspiracy 
and substantive offenses where the latter represents a se- 
quence of separate events undertaken deliberately in suc- 
cession rather than a single episode. State v. Armellino, et 
al. App. Div. 247 
Where defendants found guilty of gambling offenses were 








and State did not demonstrate concrete grounds for with- 
holding contents of intercepted communications from full 
disclosure, convictions will not be reversed, but case wi! 
be remanded for further discovery, after which appropriate 
motions may be made. State v. Braeunig et al. App. 
Div. 263 

The New Jersey Wiretapping and Electronic Surveillance 
Control Act, N.J.S.A. 2A:156A-1 et seq., contemplates rea- 
sonable discovery, and an objection by the State to full 
discovery for all legitimate pretrial and trial purposes 
should be specific enough to allow for an appropriate pro- 
tective order. State v. Braeunig et al. App. Div. 263 

Costs may not be imposed on a defendant as a condition 
of probation. State v. Braeunig et al. App. Div. 263 

It is not plain error to hold a competency hearing, pur- 
suant to N.J.S.A. 2A:163-2, with a jury. State v. Spivey. 
App. Div. : 313 

There is no error in court’s failure to hold another com- 
petency hearing prior to defendant’s trial when a hearing 
had been held several months earlier and the court had a 
report from a psychiatrist indicating no change in the de 
fendant’s mental condition. State v. Spivey. App. Div. 313 

The rule requiring corroboration of the testimony of a 
single witness in prosecutions for perjury is inapplicable to 
the crime of attempted subornation of perjury. State v. 
Dwayne Car! Williams. App. Div. 350 

Enlightened exercises of official judgment and discretion 
should be used to avoid largely purposeless criminal pro- 
ceedings. State of New Jersey v. Stanley S. Zimmelman. 
Sup. Ct. 350 

Conviction of a non-resident transient for possession of a 
firearm in this state without registration or purchaser iden- 
tification card, without proof of knowledge, actual or con- 


structive, of the requirement, would violate due proces 
State v. Hatch. App. Div. 3 
A firearm’s registration requirement of a transient’s 
home state is not sufficient warning of a likelihood of a li- 
censing requirement in New Jersey. State v. Hatch. 7 
Div. . 2 
Reference at trial to a defendant’s prior uncounselled 
convictions does not require reversal where the fact of such 
convictions was introduced by the defense for strategic 
trial purposes and the proofs of guilt were so overwhelm- 
ing as to leave no reasonable doubt of defendant’s responsi- 
bility for the crime. State of New Jersey v. Miscavage. 
Sup. Ct. 351 
In cases tried after November 13, 1967, a defendant is 
ordinarily barred on post-conviction review and on appeal 
rom complaining of the use by the State at the trial of 
prior uncounselled convictions to affect credibility if he 
failed to object thereto on that ground at trial. State of New 
Jersey v. Miscavage. Sup. Ct. 351 
Possession of untaxed cigarettes is not itself sufficient to 
support a conviction under N.J.S.A. 54:40A-28; there must 
be proof of sale. State v. Oates. App. Div. 351 
Provision in N.J.S.A. 54:40A-28 that possession of more 
than 2,000 unstamped cigarettes is prima facie evidence 
that the possessor has engaged in the sale of unstamped 
cigarettes is constitutionally insufficient to support a find- 
ing of sale by the possessor of unstamped cigarettes, with- 
out more, though it might support a finding of possession 
thereof with intent to sell. State v. Oates. App. Div. . 351 
Evidence obtained in a legitimate inventory of a proper- 
ly seized vehicle may be used to justify a subsequent ar- 
rest. State of New Jersey v. Jones. Bergen Cty. Dist. Ct. 353 
Testimony on State’s case that defendant was “wanted” 
for another armed robbery and inquiry by prosecutor of 
defendant’s character witnesses whether they were aware 
that defendant had been arrested for embezzlement was 
prejudicial error requiring reversal. State v. LaPorte. 
App. Div. 374 
In the face of overwhelming evidence of guilt, the im- 
proper disclosure during trial that (1) defendant was 
wanted for another holdup and robbery, and (2) defendant 
had been arrested for the crime of embezzlement were 
harmless errors. State of New Jersey v. LaPorte. Sup. 
Ct. 5 ; 374 
Prosecution under the Disorderly Persons Act is not 
barred by the Statute of Limitations where second com- 
plaint was filed too late, but an earlier, identical still open 
one was timely filed, and there is no showing of prejudice 
to the defendant. State v. Cummings. App. Div. 374 
A superseding complaint or indictment does not vitiate 
an earlier one; prosecution may be on either complaint. 
State v. Cummings. App. Div. 374 
Trial court’s determination that chain of pessession was 
adequately established will not be overturned in absence 
of clearly mistaken exercise of discretion. State v. Cum- 
mings. App. Div. 374 
While a penal statute may be invalidated for vagueness 
if it prohibits ‘‘the doing of an act in terms so vague that 
men of common intelligence must necessarily guess at its 
meaning and differ as to its application,” no such vague 
ness can be found in N.J.S.A. 2A:151-41C. State v. Ebron. 
App. Div. 374 
N.J.S.A. 2A4:151-41C outlaws the carrying of a knife, even 

if it would otherwise be a useful object, where the sur- 
rounding circumstances, such as the time, place and situ- 
ation indicate that possession is for the purpose of using 
it, then or later, unlawfully against another. State v. Ebron. 
App. Div. 374 
Under N.J.S.A. 2A:151-41C concealment is not a neces- 
sary element of the offense. State v. Ebron. App. Div. 374 
An application for a wiretap is invalid under N.J.S.A. 
2A:156A-8 if signed by an assistant prosecutor rather than 
the prosecutor himself. State v. Cocuzza. Law Div. 375 
A defendant has no standing to suppress evidence de- 
rived from a wiretap under an invalid application if he was 
not a party to an intercepted conversation and there is no 
evidence that the search was directed at him. State v. 
Cocuzza. Law Div. 375 
The proscription of N.J.S.A. 2A:94-1 against unlawful en- 
try into a building, structure or room, does not include 
entry into an areaway in front of the door leading thereto, 
at least where that areaway could not conceivably have 
been a locus for the intended further unlawful activity. 
State v. Wilberly. App. Div. 432 
Evidence of defendant’s financial resources is not ad- 
missible to disprove intent to steal. State v. Wilberly. App. 
Div. . 432 
Even if a defendant was a “target” of the grand jury 
proceeding so as to be entitled to be advised of his priv- 
ilege <gainst self-incrimination, the failure to so advise 
does not preclude prosecution for perjury or false swear- 
ing. State v. Cattaneo. App. Div. 449 
Report Of Supreme Court Committee On Criminal Pro- 
cedure 449 
_Failure to inform the jury that evidence of prior convic- 
tions must be limited solely to the issue of credibility is not 
plain error where no real prejudice can be shown thereby. 
State v. Lair. Sup. Ct. 454 
The sodomy statute, N.J.S.A. 2A:143-1, is not unconsti- 
tutionally vague and is applicable to acts performed homo- 
sexually or heterosexually. State v. Lair. Sup. Ct. 454 
Consent is not a defense to a charge of sodomy and while 
our sodomy statute does not cover consensual conduct when 
practiced by married couples, it does apply to consensual 
conduct by unmarried persons. State v. Lair. Sup. Ct. 454 
The War On Crime—An Appraisal, by Dean John F. X. 
Irving, Seton Hall Law School 461 
The prohibition against suspended sentences for subse- 
quent offenders under the repealed Uniform Narcotic Drug 
Law does not restrict the discretion of the trial judge in 
sentencing for convictions under the Controlled Dangerous 
Substances Act. State v. Staten. Sup. Ct. 526 
The doctrines of collateral estoppel and res judicata do 
not apply in cases in which a different defendant is prose- 
cuted in the second trial. State v. Hubbard. App. Div. 526 
Since the penalty of life imprisonment for first degree 
murder is mandated by statute, the courts have no discre- 
tion as to punishment. State v. Hubbard. App. Div. 526 


s. 
50 


A police officer has the right in appropriate circum- 
stances to seek to question a person on the street about 
possible criminal behavior, even though the officer has no 
probable cause to make an arrest. State v. Sheffield. Sup. 


Mere field interrogation, without more, by a police a 
does not involve “‘detention”’ in the constitutional sense so 
long as the officer does not deny the individual the right to 
move. State v. Sheffield. Sup. Ct. 528 

Bookmaking is an operation which involves both the 
placing of bets and the paying off, or collection of bets. 
State v. Gould. App. Div. 599 

The scope of N.J.S.A. 2A:151-41(c) is not restricted to 
instruments which by their design are primarily intended 
to be used as weapons. State v. Green. Sup. Ct. 606 

A knife, popularly known as a pocketknife, penknife or 
jackknife, commonly carried for personal utility, con- 
venience or other lawful purpose, is not a “dangerous 
knife’ per se. State v. Green. Sup. Ct. 606 

Possession of a knife which is not dangerous per se is 
forbidden by N.J.S.A. 2A:151-41(c) if the purpose of posses- 
sion is use of the knife as a weapon. State v. Green. Sup. 
Ct. of a 606 
R. 3:7-7 requires that defendant’s motion for severance 
be granted where there is nothing to suggest that defen- 
dant participated in the transgressions of the codefendants 
or was part of a larger, common scheme which necessarily 
involved participation by codefendants. State v. Kropke 
et al. Law Div. 630 

The court is not to participate in the plea bargaining pro- 
cedure and the Supreme Court directive of December 1970 
approving plea bargaining, but excluding the judge from 
the discussions, is proper. State v. Korzenowski. App. 
Div. .. ee. 631 

N.J.S.A. 2A:112-3 establishing higher sentence limits for 
bookmakers than for other misdemeanants is not unconsti- 
tutionally discriminatory. State v. Korzenowski. App. 
Div. eee Af 631 

N.J.S.A. 2A:169-11, which provides for expungement of 
records of convictions for disorderly persons offenses does 
not permit expungement of arrest records; In re Forten- 
bach not followed and disapproved. In re Raynor. App. 
Div. ae 654 

Remarks at a public meeting dealing with racial con- 
flicts that if white persons didn’t do something about the 
problem ‘‘then the Mother F—ing town, the M.F. county, 
the M.F. state and the M.F. country would burn down” 
were properly held, in their context and under the circum- 
stances, as not likely to incite any breach of peace so as 
to be in violation of N.J.S.A. 2A:170-29(1). State v. Rosen- 
feld. Sup. Ct. 655 

N.J.S.A. 2A:170-29(1) may stand to the extent that it pro- 
hibits indecent language which is spoken loudly in a public 
place and is of such nature as to be likely to incite the 
hearer to an immediate breach of the peace. State v. 
Rosenfeld. Sup. Ct. 655 

N.J.S.A. 2A:170-29(1) may not be utilized to punish 
speech which solely is offensive to the sensibilities of the 
hearer. State v. Rosenfeld. Sup. Ct. 655 

The statute making it criminal for an addict to use a 
minor in connection with the distribution of narcotics (N.J. 
S.A. 2A:96-5) is constitutional; whether N.J.S. 2A:96-5.1 is 
constitutional as to defendants charged as non-addicts not 
decided. State v. Nelson. Essex Cty. Ct. 674 

Under N.J.S.A. 2A:96-5.1 indictment must allege defen- 
dant is not addicted and failure to do so is fatal to charge 
under that section. State v. Nelson. Essex Cty. Ct. 674 

N.J.S.A. 2A:170-29(1) is limited to the extent that it per- 
tains to “fighting words” and as so limited is constitutional. 
State v. Brown. Sup. Ct. 675 

Where ‘“‘fighting words’? were addressed face to face to 
an individual and, although the individual was a police 
officer presumably trained to exercise a high degree of 
restraint, a threat to the peace could nonetheless be found, 
conviction of violation of N.J.S.A. 2A:170-29(1) is proper. 
State v. Brown. Sup. Ct. 679 

A narcotics detective, not called as an expert witness, if 
sufficiently experienced and trained may testify generally 
as to the observable reaction of drug users and the tech- 
nique of the use. State v. Jackson. App. Div. 727 

Joint representation, even by retained counsel, is consti- 
tutionally defective where there is a possible conflict of 
interest or prejudice. U.S. ex rel Hart v. Davenport. Ct. of 
App., 3rd Cir. 730 

The trial court and the state attorney are under a duty 
to warn the defendants where it is forseeable that there is 
a possible conflict of interest in joint representation by 
common counsel and failure to do so is reversible error. 
U.S. ex rel Hart v. Davenport. Ct. of App., 3rd Cir. 730 

Failure of petitioner’s counsel who represented defen- 
dants jointly to move to suppress seized evidence as to 
petitioner, to differentiate between the defendants when 
commenting on that evidence and to request a limiting in- 
struction constituted ineffective representation and plain 
error requiring reversal. U.S. ex rel Hart v. Davenport. 
Ct. of App., 3rd Cir. 730 

Under the Extradition Act, the fact that Pennsylvania 
grants extradition of a convict to New Jersey before the 
end of his Pennsylvania sentence is not a permanent waiver 
of that state’s jurisdiction and does not bar later extradi- 
tion back for the completion of the Pennsylvania sentence. 
State v. Parsells. App. Div. 768 

The essential element of larceny is not that the property 
belonged to or was owned by a specific person or entity, 
but rather that it was the property of someone other than 
the thief. State v. Leicht. App. Div. 768 

While to constitute larceny it is a fundamental necessity 
that the property be taken without the consent of the 
owner or possessor and with the intent to deprive the 
owner or possessor permanently of the property taken, the 
taking by a servant or employee having bare charge of the 
property of another, with the requisite intent, constitutes 
larceny. State v. Leicht. App. Div. 768 

The U.S. Supreme Court decision holding the wagering 
tax stamp statute unconstitutional is retroactive and re- 
quires vacating a conviction and sentence thereunder. U.S. 
v. Russo. U.S.D.C. 769 


Criminal Law, Cont’d 
An attempt to collect a debt is not a valid defense to 
the charge of robbery and robbery while armed. State v. 
Ortiz. App. Div. ; zi 846 
It is not improper for the State to elicit the complete 
information given to the police prior to the arrest of a 
defendant where defense counsel’s questioning gives only 
a partial account of informant’s story. State v. Knight. 
+> TTT AIEC 0: cella ene ee ea ; 847 
Prosecutor may not state in summation that if the jurors 
have not been convinced of the defendant’s guilt they will 
not have ‘met the responsibility’ thrust upon them. State 
v. Knight. Sup. Ct. .... 847 
Within reasonable limitations, the prosecution may em- 
phasize the serious social consequences of narcotics as long 
as the jury is instructed by the trial court that its verdict 
must be based on the evidence. State v. Knight. Sup. Ct. 847 
A defendant indicted and convicted by a jury for the in- 
dictable offense of receiving stolen goods, where in fact the 
value of the stolen goods was under the statutorily required 
amount of $200, is guilty of receiving stolen goods under the 
disorderly persons act. State v. Dunbar et al. Law Div. 847 
A subsequent conviction bars expungement of the record 
of an earlier conviction even though the record of the later 
conviction has been expunged. State v. D’Angerio. Law 
Div. .. Petre 870 
A husband and wife may be charged with conspiracy 
under N.J.S.A. 2A:98-1. State v. Pittman. Law Div. 870 
The common law concept of the unity of spouses is no 
longer realistic in view of recent changes in the status of 
women, and does not bar a charge of conspiracy against 
a married couple. State v. Pittman. Law Div. 870 
The common law doctrine that a defendant may be 
found guilty of a lesser included offense is applicable 
whether or not the included offense is an indictable offense; 
State v. McGrath overruled. State v. Saulnier. Sup. Ct. 871 
A person charged with possession of more than 25 grams 
of marihuana or more than 5 grams of hashish may prop- 
erly be found not guilty of the high misdemeanor charged 
but guilty of the lesser included disorderly persons offense 
of possession of less than 25 grams of marihuana or 5 
grams of hashish. State v. Saulnier. Sup. Ct. 871 
A defendant who has pleaded not guilty to a first degree 
murder charge and who has been found guilty by a jury, 
has requisite standing to raise constitutional challenge 
to penalty provisions of our statutes governing murder. 
State v. Land. App. Div. 894 
N.J.S.A. 2A:113-4 and N.J.S.A. 2A:113-3 do not needlessly 
encourage guilty pleas and do not impose an impermissible 
burden upon an accused’s exercise of his Fifth and Sixth 
Amendment Constitutional rights. State v. Land. App. 
Div. 894 
Defendant is entitled to a new trial where State failed to 
reveal that it had recommended specific sentence for prin- 
cipal witness against defendant in return for promise by 
witness to testify for the State. State v. Blue. App. Div. 895 
When the logical implication to be drawn from the testi- 
mony leads the jury to believe that a non-testifying witness 
has given the police evidence of the accused’s guilt, the 
testimony should be disallowed as hearsay. State v. Banks- 
ton. Sup. Ct. 896 
Where the inescapable inference from the officer’s testi- 
mony is that an informer had given information that de 
fendant would have narcotics in his possession, such testi- 
mony is hearsay and admission thereof violates the ac- 
cused’s Sixth Amendment right to be confronted by wit- 
nesses against him. State v. Bankston. Sup. Ct. 896 
The statutory exception which allows a person to keep or 
carry a firearm about his place of business without a per- 
mit does not extend to anyone not having a proprietary in- 
terest in the business. State v. Valentine. App. Div. 914 
A female offender must receive the same sentence treat- 
ment a male offender would receive for the same offense. 
State v. Chambers et al. Sup. Ct. 918 
The statutory provisions of N.J.S.A. 30:4155 for the 
sentencing of a female offender to an indeterminate term 
are unconstitutional in a situation where a male offender 
convicted of the same offense would be sentenced to State 
Prison for a minimum-maximum term. State v. Chambers 
et al. Sup. Ct. 918 
The New Jersey criminal abortion statute was not ren- 
dered unconstitutional by the U.S. Supreme Court decisions 
in Roe v. Wade and Doe v. Bolton; the statute is a viable 
basis for prosecution of a layman acting without the super- 
vision of a physician. State v. Haren et al. Law Div. . 936 
A defendant whose conduct was such that he clearly 
could tell it was prohibited will not be heard to say the 
statute was void as overly broad or vague. State v. Haran 
et al. Law Div. 936 
Where no contention was made during trial that entry 
into open vestibule rather than interior of building consti- 
tuted unlawful entry and charge specifically stated entry 
into interior was necessary element, inclusion of the words 
‘or space” in the charge did not mislead the jury into be- 
lieving entry into open vestibule would constitute offense 
and was not plain error. State v. Wilbely. Sup. Ct. 1002 
Delay in making a ‘‘fresh complaint’’ of rape may lessen 
the value and weight thereof but does not affect its com- 
petency. State v. Tirone. App. Div. 1034 
Failure to instruct the jury that a “‘fresh complaint” is 
not to be considered as a substantive corroboration of the 
rape but solely to bolster the victim’s credibility is plain 
error. State v. Tirone. App. Div. 1034 
A straight razor is a “‘dangerous knife’’ within the mean- 
ing of N.J.S.A. 2A:151-41(c) if the purpose of the posses- 
sion is unlawful use as a weapon against another person. 
State v. Howard. App. Div. 1055 
The question of whether a straight razor found in the 
defendant’s possession is a dangerous weapon must be 
decided at trial after evidence is produced to show whether 
his purpose was to make unlawful use of it as a weapon, 
and an indictment under N.J.S.A. 2A:151-41(c) should not 
be dismissed as a matter of law. State v. Howard. App. 
Div. as es 1055 
The State is not required to disclose the identity of an in- 
former, and the trial court need not give any ‘‘Clawans 
charge” in a prosecution for possession of a dangerous sub- 


stance, where the informant’s activities were not part of 
the res gestae of the crime. State v. Boone. App. Div. 1114 

A mistrial should be granted where the prosecutor’s ques- 
tion reveals the existence of a guilty plea which had been 
withdrawn, since the possibility of prejudice cannot be 
removed by an instruction to the jury to disregard the 
question. State v. Boone. App. Div. 1114 

An order for fingerprinting male members of an eighth 
grade class in Newark subject to a requirement that the 
prints be destroyed at the conclusion of the homicide in- 
vestigation, is reasonable where a class ring was found 
near the body and the victim’s car was abandoned in New- 
ark. In the Matter of the Fingerprinting of M. B. and 
Twenty-one Other Juveniles. App. Div. 1115 

The Court need not disclose to counsel the entire contents 
of the affidavit supporting the application for an order for 
fingerprinting, but it should exercise its discretion to dis- 
close enough to make it possible to give a fair opportunity 
to challenge the reasonableness of the request while not 
prejudicing the investigation. In the Matter of the Finger- 
printing of M. B. and Twenty-one Other Juveniles. App. 
Div. un aenecles 1115 

Abandonment of a leased motor vehicle constitutes a 
crime in violation of N.J.S.A. 2A:111-35 where defendant’s 
conduct reveals intentional indifference or disregard as to 
whether the owner-lessor ever regains his property coupled 
with a voluntary, permanent, physical relinquishment of 
the lessee’s possession of or claim to the vehicle. State v. 
Madewell. Sup. Ct. 1129 

The provision of N.J.S.A. 2A:111-35 making it a mis- 
demeanor merely to fail to return an overdue rented motor 
vehicle after a 72-hour demand in effect makes breach of 
contract a crime and, therefore, runs afoul of the constitu- 
tional prohibition of imprisonment for debt except in cases 
of fraud. State v. Madewell. Sup. Ct. 1129 

An indictment charging defendants with the maintenance 
of a common nuisance resorted to by persons for unlawful 
activities involving narcotic drugs contrary to N.J.S. 24:21- 
35a fails to state a crime since that statute merely pro- 
vides for statutory forfeitures; however, the indictment 
should not be dismissed, but amended to charge a violation 
of N.J.S.A. 2A:130-2 and 3, the general nuisance statute. 
State v. Blackman. App. Div. 1134 

Before one can be punished under a penal statute, the 
proscribed conduct must be clearly within the statute and 
any doubts must be resolved in favor of the defendant. 
State v. Blackman. App. Div. 1134 

The oral confession of a 15-year-old boy with an I.Q. 
below 70 is admissible where there is a bona fide, though 
unsuccessful, effort to locate his mother and the defendant 
consented to continued questioning conducted with the ut- 
most fairness, without force or other improper influence. 
State of New Jersey in the Interest of A.B.M. App. Div. 1206 

A defendant’s testimony on his own behalf in support of 
a motion to suppress evidence is not a waiver of his Fifth 
Amendment rights, and it may not be used against him 
later in the trial on the merits. State v. Petrovich. Law 
Div. ere 1222 
One who signs a “‘certification in lieu of oath’’ at the foot 
of answers to interrogatories in a civil action may be con- 
victed of the crime of false swearing (N.J.S.A. 2A:131-4) 
for false statements therein. State v. Angelo’s Motor Sales, 
Inc. App. Div. 1238 

R. 1:4-4(b), allowing a certification in lieu of oath, was 
not intended to degrade the solemnity of the affirmation 
of the truth of the answers, nor was it intended to reduce 
the penalty for providing false answers to interrogatories. 
State v. Angelo’s Motor Sales, Inc. App. Div. 1238 

An employee commits the crime of embezzlement in 
knowingly signing invoices for larger quantities of goods 
than those actually delivered to his employer intending 
thereby to enable the supplier to appropriate the employer’s 
property to the supplier’s own use. State v. Lamb. App. 
Div. = Melee ee 1238 

The absence of proof that defendant had embezzled 
money as charged in the indictment was not a fatal vari- 
ance where defendant was fully aware of what the State’s 
case would be; the word ‘‘embezzle’’ contains within it- 
self the charge that defendant fraudulently appropriated 
money or property. State v. Lamb. App. Div. 1238 

Merely because defendant had an attorney and had asked 
for him did not preclude him from thereafter affirmatively 
volunteering information, thereby waiving his right to re- 
main silent and to have counsel present. State v. Foye. 
Sup. Ct. 1270 

The Constitution does not require an examination of the 
prosecutor’s reasons for the exercise of his challenges in 
any particular case on an allegation that he used his per- 
emptory challenges to excuse black persons from the jury. 
State v. Johnson. App. Div. 1343 

Where prior indictment charging the same offense had 
been dismissed as a matter of calendar control, the trial 
under second indictment did not constitute double jeopardy. 
State v. Johnson. App. Div. 1343 

Under the facts police were justified in unwrapping a 2 
inch by 11% inch by 13 inch brown paper package found on 
defendant since it might have contained a thin knife or 
blade. State, in the interest of D.S. App. Div. 1343 

Where police saw three juveniles, at 10:00 p.m., standing 
near a tavern known to dispense narcotics and the trio 
“‘split up’’ as police approached, an investigatory stop was 
justified and when the juveniles refused to talk, a pat down 
search for a concealed weapon was proper. State, in the 
interest of D.S. App. Div. 1343 

Proof that a firearm was possessed in a public place is 
not necessary to support a conviction under N.J.S.A. 
2A:151-41 which prohibits possession or carrying of a pistol 
or revolver. State v. Johnson. App. Div. 1358 

Joint Trial Or Severance? by Leonard N. Arnold ___.1373 

Prosecutor’s remarks during summation as to minimum 
security prison where defendant was incarcerated and con- 
sequences to community if prisoners failed to abide by 
liberalized rules were allowable as part of a fair review 
of the evidence adduced at the trial and also were within 
prosecutor’s right to emphasize the social consequence of 
the alleged crime at defendant’s trial for escape from a 
prison farm contrary to N.J.S.A. 29:104-6. State v. Capano. 
App. Div. 1374 
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The term “same act” in N.J.S.A. 24:21-25 means any 
act expressly prohibited by N.J.S.A. 24:21-19 through 22. 
State v. Krell. Law Div. 1375 
N.J.S.A. 24:21-25 does not bar a prosecution for the dis- 
tribution of hashish to a federal undercover agent in New 
Jersey, although both the New Jersey and federal indict- 
ments resulted trom the same investigation and involved 
the hashish seized in New Jersey, since the federal indict- 
ment returned in New York did not and could not include 
the act of distribution in New Jersey. State v. Krell. Law 
Div. ; Ken sae Beatie : 1375 
A new trial must be granted where the prosecutor fails 
to correct a false statement by his witness bearing upon 
credibility even though that failure was due to neglect or 
error rather than a deliberate intention to deceive. State 
v. Cahill. Law Div. Paar 1423 
A prosecutor who knows that his witness has previously 
made a statement exculpating the defendant has a duty to 
reveal the truth to court and jury when the witness denies 
during the trial that he ever made such a statement. State 
v. Cahill. Law Div. 1423 
New Jersey law concerning collateral estoppel and 
double jeopardy does not prohibit subsequent trials for 
perjury and subornation arising out of testimony in a care- 
less driving trial, where the first trial was relatively in- 
formal and summary, and there is no indication of oppres- 
sion or fundamental unfairness. State v. Redinger. Sup. 
Ct. oats 1461 
A fraudulent intent under N.J.S.A. 2A:111-15 may not be 
inferred where a known worthless check is uttered solely 
as purported payment on account of or in discharge of an 
antecedent debt, with no present benefit from payee to ne- 
gotiator passing or contemplated. State v. Blasi. Sup. 
ut. 





ae * 1462 
Holding in State v. Turetsky, 78 N.J. Super. 203, upheld. 


State v. Blasi. Sup. Ct. 1462 
Criminal Procedure 
Federal Speedy Trial Plan Adopted 473 


Supplemental Report Of Supreme Court’s Committee On 
Criminal Procedure 521 


Curfews 

Pursuant to N.J.S.A. 40:12-6 it is entirely reasonable that 
in the interest of public safety and welfare a municipality 
may close a park during certain hours of the night just as 
it may close public buildings. Borough of Dumont v. Ca- 
ruth et al. Mun’l. Ct. 457 

Ordinance making it unlawful to remain in park beyond 
11 P.M. is unconstitutional since it did not require a warn- 
ing to leave the park as a prerequisite to violation. Borough 
of Dumont v. Caruth et al. Mun’l. Ct. 457 


Custody 
Our courts have jurisdiction to decide custody of illegiti- 


~mate infants who spent most of their lives here (5 years) 


but who were removed to Nevada by mother under a sub- 
terfuge. Saka et al v. Turner et al. Chan. Div. 1002 

N.J.S.A. 9:16-1, which denies right of custody, control or 
access to illegitimate children by putative father without 
mother’s consent, is not applicable to admitted natural 
father. Saka et al v. Turner et al. Chan. Div. 1002 


Damages 

The statement of damages claimed, submitted pursuant 
to R. 4:5-2, does not limit the amount of permissible recov- 
ery nor bind the parties to the amount stated in their claim. 


Perdomo v. Goldstein. Law Div. 53 
$2 Million Award To Man Cripplied By High Voltage 
Cable 53 
Detroit Juries Make Two High Awards In Wee 59 


Consequentia! damages for nondelivery by the seller can 
be recovered by the buyer where the making of a resale 
was contemplated by the parties, even though the resale 
contract was made after the contract between the parties. 
Gulf Chemical v. Sylvan Chemical. Law Div. 261 

Under N.J.S.A. 10:5-1 et seq., the Director of the Division 
on Civil Rights has the power to make, in connection with 
the granting of specific relief and recompense of economic 
loss, incidental awards of money damages to complainants 
for humiliation and physical and emotional suffering 
caused by acts of discrimination. Zahorian v. Russell Fitt 
Real Estate Agency et al. Sup. Ct. 454 


A hospital owned and operated by a city is not a “‘non- 
profit corporation exclusively for hospital purposes’”’ within 
N.J.S.A. 2A:53A-8 and hence does not have the $10,000 
limit on liability for negligence conferred by that statute. 
Winters v. Jersey City. Sup. Ct. 654 

Doctor who had not participated in and had not been 
present at operation during which suturing needle had been 
left in plaintiff but who had given plaintiff post-operative 
care is not liable for occurrences during the operation and 
his liability, if any, is only for damages proximately con- 
sequential on his own later conduct, namely, the failure, 
without sound medical reason, to tell plaintiff about the 
needle after he first knew or had reason to believe needle 
was in plaintiff. Tramutola v. Bortone et al. Sup. Ct. 674 

N.J.S.A. 2A:53A-8 is not applicable to a claim against a 
municipal corporation for damages resulting from its im- 
proper operation of its hospital. Tramutola v. Bortone et al. 
Sup. Ct. 674 

The measure of damages for the taking of an adjoining 
easement is the difference in the market value of the dom- 
inant estate with the easement and its value without the 
easement. State v. Orenstein. App. Div. 865 

An arms length contract for the sale of property, which 
was terminated after the property was declared blighted 
because of a title defect unrelated to the declaration, 
would be of significance in arriving at the fair market 
value of the property, with due allowance made for any 
change in value from the date of contract until the declara- 
tion of taking. Jersey City Redev. Agency v. Weisenfeld. 
App. Div. 872 
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Damages, Cont’d 

Where the damage to the condemnee’s remaining lands 
caused by the fact that the aerial easement for trans- 
mission lines cross a small corner of its property is readily 
separable from the damage to the remaining tract which 
may be attributed to the existence of the transmission 
towers on adjoining lands belonging to others, the con- 
demnee is entitled to compensation only for the land taken 
and the use to which it will be put, and not for the use 
which will be made of the adjoining lands. Public Service 
Electric & Gas Company v. Oldwick Farms, Inc. App. 
Div. ; 1034 

In enforcing its role as trustee of the public trust in tide- 
waters, the State is not limited to injunctive relief but may 
recover as damages the market value of fish killed by a 
polluter of the marine environment. State v. Jersey Central 
Power & Light Co. Law Div. 1098 

Where the tenant in possession of the property refuses to 
turn it over, or to sign a lease obligating it to pay the con- 
demnor the amount of rent it had previously paid the land- 
lord, it is liable to the condemnor for the entire period of 
the detention, but for the fair rental value rather than for 
the amount of rent specified in the previous lease. Housing 
Authority of East Orange v. Leff et al. Law Div. 1375 

Where plaintiffs’ expert showed costs between $4,000 and 
$5,000 to remove debris left as a result of defendant’s 
cutting of trees and costs between $3,000 and $4,000 to grade 
and seed land which had been cut up by defendant’s tres- 
passing machinery and there was no countervailing expert 





testimony, it was error to award only nominal damages: 


Suffness et al v. Dock Watch Quarry Pit Inc. Sup. Ct. 1462 

On remand Chancery Division may consider timely 
claim of alleged owner, not party herein, that it was the 
legal or beneficial owner of the land trespassed upon and 
therefore is entitled to all or part of the recovery. Suffness 
et al v. Dock Watch Quarry Pit Inc. Sup. Ct. 1462 


Dedication 

While the County Planning Act, and N.J.S.A. 40:27-6.2, 
are constitutional, a county planning board may not in 
every subdivision application require dedication of lands 
abutting county roads for rights of way without paying just 
compensation. Harris, Jr. et al v. Salem County Planning 


Board. App. Div. 526 
Deeds 

A deed given and intended as a mortgage will be treated 
as an equitable mortgage. James Talcott, Inc. v. Roto 
American Corporation. Chan. Div. 376 


Defenses 

A court of equity should, sua sponte, raise a defense it- 
self where it believes that the plaintiff should not receive 
the relief requested. Hansen v. Fredo. Chan. Div. 607 


Directors 
The Attorney As A Corporate Director 53 
Directors of an automobile club who acquired and oper- 
ated an insurance agency for their own benefit rather than 
for the benefit of the club were guilty of a breach of trust 


by wrongfully usurping a ‘“‘corporate opportunity’. Valle 
v. North Jersey Automobile Club. Chan. Div. 1327 


Disciplinary Proceedings 
Suspension for one year imposed for failure to file income 
tax returns. In re Martin J. Queenan. Sup. Ct. 7 
Misappropriation of a substantial sum retained by an 
attorney out of a real estate transaction to be used by him 
to satisfy a mortgage on the property, together with many 
other and extensive misappropriations and failure to main- 
tain the records required by R. 1:21-6(b) requires disbar- 
In re Donald I. Bierman. Sup. Ct. 202 
Neither an Ethics Committee nor the Supreme Court re- 
views the truth of a criminal conviction in a disciplinary 
pocreeding based upon the fact of a conviction, although it 
may be appropriate in a given case to look at the under- 
lying facts involved in the criminal charge to weigh the 
impact of the conviction upon the measure of discipline, 
but in that process the fact of guilt will not be retried. In 
the matter of Anthony R. LaDuca. Sup. Ct. 226 
Attorney who represented individual who had highly 
luable objects which attorney knew to be stolen, in 
tiations with owner and insurance company to obtain 
ge reward was a participant in an attempt to extort 
ansom for valuable stolen property and is disbarred. In 
the matter of Anthony R. LaDuca. Sup. Ct. 226 
Conviction of perjury alone ordinarily warrants disbar- 
ment. In the matter of Anthony R. LaDuca. Sup. Ct. 226 
Any misbehavior, private or professional, which reveals 
lack of the character and integrity essential for the at- 
torney’s franchise constitutes a basis for discipline. In the 
matter of Anthony R. LaDuca. Sup. Ct. 226 
Commingling of clients’ and personal funds, failure to 
keep proper records of clients’ funds, use of clients’ funds 
for personal purposes and embezzlement of clients’ funds 
require disbarment of attorney and rejection of his resig- 
nation from the bar. In Re: Herman A. Spielman. Sup. 
Ct. ; 503 
The admitted and persistent misconduct of an attorney 
in diverting clients’ funds from his trust account to his per- 
sonal use warrants disbarment. In re Norman E. Scull, 
Esq. Sup. Ct. 747 
Inattention of attorney to his handling of client’s claim 
resulting in dismissal of the claim and resultant damage 
to the client warrants discipline. In re Mordecai Sarbone, 
Esq. Sup. Ct. 767 
There is no statute of limitation on an ethics violation. 
In re Mordecai Sarbone, Esq. Sup. Ct. 767 
An attorney’s active participation in a corrupt trans- 
action involving the payment of money to public officials 
and the use of his status as attorney as part of the mask 
for the ciime by creating the appearance that a profes- 
sional fee was involved warrants disbarment. In re William 
B. Colsey, UI. Sup. Ct. 872 
Lawyer’s Views On Courts Held Not Subject to Disciplin- 
ary Action 891 


ment 

















Failure to file answer and to answer interrogatories and 
misleading client as to status of dismissed case warrants 
discipline, but under circumstances reprimand deemed 
adequate. In Re: Monroe Ackerman. Sup. Ct. 896 

Attorneys disbarred for presenting to insurance com- 
panies, prosecuting and collecting on false claims. In re 
Jay J. Toplitt and Joseph D. Marcus. Sup. Ct. 915 

Failure of attorney to answer interrogatories and per- 
mitting cause to be dismissed for such failure and failure 
to respond to inquiries on behalf of his clients as to status 
of case constitutes unethical and unprofessional conduct 
which is not excused by the attorney’s paying a substan- 
tial sum in settlement of his client’s claims, but in view of 
the overall picture and respondent’s record the discipline 
imposed is a reprimand. In re: Thomas R. Riggio. Sup. 
i eee : 918 
Conduct of a lawyer who accepts private employment in 
a matter in which he had substantial responsibility while 
he was a public employee, in violation of DR 9-101(B), mer- 
its censure. In re David A. Biederman. Sup. Ct. 935 

Attorney suspended for one year for failing to keep rec- 
ords as required by R. 1:21-6(b) and for commingling cli- 
ent’s funds with his own. In re J. Mortimer Rubenstein. 
Sup. Ct. 999 

A Municipal Court judge who handles or intercedes in a 
drunken driving case in another township, and represents 
that the accused had been under medication at the time 
of the violation without regard to the truth or falsity of the 
representations, is guilty of improper and unethical con- 
duct warranting disbarment. In the Matter of David Spital- 
nick. Sup. Ct. 1054 

A municipal court judge who dismisses a drunken driv- 
ing charge without holding a hearing, accepting the assur- 
ance of another judge that a medical certification would be 
filed stating that the defendant was under treatment at the 
time, is subject to discipline as an attorney, since this pro- 
cedure constitutes “‘fixing’’ a ticket. In the matter of Vin- 
cent J. Sgro. Sup. Ct. 1326 

Where attorney suffers criminal conviction while under 
suspension, further disciplinary action will be deferred 
pending outcome of federal proceedings seeking to set 
aside the conviction but suspension will be continued in 
the interim. In Re Blasi. Sup. Ct. 1462 


Discovery 
Where defendants found guilty of gambling offenses were 
not accorded complete discovery of wiretap information, 
and State did not demonstrate concrete grounds for with- 
holding contents of intercepted communications from full 
disclosure, convictions will not be reversed, but case will 
be remanded for further discovery, after which appropriate 
motions may be made. State v. Braeunig et al. App. 
Div. 263 
The New Jersey Wiretapping and Electronic Surveillance 
Control Act, N.J.S.A. 2A:156A-1 et seq., contemplates rea- 
sonable discovery, and an objection by the State to full 
discovery for all legitimate pretrial and trial purposes 
should be specific enough to allow for an appropriate pro- 
tective order. State v. Braeunig et al. App. Div. 263 
A party who has been asked in interrogatories to annex 
copies of all written reports rendered by proposed expert 
witnesses is under a continuing obligation to supply the 
propounding party with the contents of subsequently re- 
ceived reports, whether written or oral. Clark v. Fog Con- 
tracting Company. App. Div. 1222 
Where prior to trial an expert witness has orally im- 
parted to counsel the substance of the opinion he would 
express at the trial, counsel’s failure to disclose such opin- 
ion to the propounder of interrogatories calling for copies 
of all written reports rendered by proposed experts is 
sufficient grounds for exclusion of the expert’s testimony. 
Clark v. Fog Contracting Company. App. Div. 1222 
In a civil suit for damages arising out of a wrongful 
search of plaintiffs’ home, plaintiffs were entitled to know 
identity of informer who supplied false information upon 
which search warrant was issued since informer was not 
reliable and the case presented no issue as to validity of 
search warrant. Cashen v. Spann. App. Div. 1422 


Disorderly Persons 

Jurisdiction over violations under the Disorderly Persons 
Act is not limited to municipal courts. State v. Dunbar 
et al. Law Div. 847 


Dispossess Actions 

There is no right to trial by jury of a landlord-tenant 
summary dispossess action in the county district court. 
Alfour, Inc. v. Lightfoot et als. Essex County Dist. Ct. 330 


Disqualification 

The Assignment Judge who makes a presentment public 
need not disqualify himself from ruling on a petition to 
expunge a charge contained in it. In the Matter of the 
Presentment of the Camden County Grand Jury. App. 
Div. a 746 


District Courts 
Report Of Supreme Court Committee On The County Dis- 


trict Courts 625 
Divorce 

Transvestism may constitute extreme cruelty justifying 
a divorce. L.P. v. S.P. Chan. Div. 7 


A defendant who wishes to have a limited divorce pre- 
viously entered against him converted into an absolute 
divorce under N.J.S.A. 2A:34-3 must do so by plenary ac- 
tion and not by motion in the original 1959 action. DeAn- 
gelis v. DeAngelis. App. Div. 93 

When a defendant against whom a limited divorce was 
entered initiates an action to have the divorce converted 
into an absolute one under N.J.S.A. 2A:34-3 the plaintiff 
may seek a revision of any existing property settlement 
agreement, alimony and an equitable distribution of prop- 
erty. DeAngelis v. DeAngelis. App. Div. 93 

In a divorce action, the date the wife instituted a sep- 
arate maintenance action is taken as the date the marriage 
ended for purposes of effecting equitable distribution of 
property under N.J.S.A. 2A:34-23. Tucker v. Tucker. Chan. 
Div. - sie 122 


Wife is entitled to participate in proceeds of stock units 
and cash credits under husband’s Incentive Compensation 
Plan that vested between date of marriage and filing of sep- 
arate maintenance suit. Tucker v. Tucker. Chan. Div. . 122 

Husband is entitled to credit for amortization payments 
on mortgages paid by him after separation from wife on 
properties he purchased with own money during marriage 
but will receive no credit for interest and tax payments 
since he received benefits thereof on his income tax. 
Tucker v. Tucker. Chan. Div. 129 

Under N.J.S.A. 2A:34-23 fault is not a basis for increase 
in equitable division of property acquired during the mar- 
riage; fault as a basis for fixing allowance is only true of 
alimony. Tucker v. Tucker. Chan. Div. 122 

There is no authority for denying a dual divorce to the 
offending spouse merely because to do so would give the 
other a psychological lift. Tucker v. Tucker. Chan. Div. 122 

The test of whether or note the statutory period necessary 
for a divorce pursuant to N.J.S. 2A:34-2(e) has been met 
is not the total number of days, weeks or months during 
which a defendant is drunk, but rather whether his drink- 
ing is sufficiently substantial and persistent to destroy and 
undermine the basic precepts of marriage. Scully v. Scully. 
Chan. Div. i 123 

A spouse who has been imprisoned for more than 
eighteen months may not sue under N.J.S. 2A:34-2(d), 
which permits divorce after separation of eighteen (18) 
months, since N.J.S. 2A:34-2(g) grants the other spouse 
that right and is intended to deny a divorce to the impris- 
oned party. Anderson v. Anderson. Chan. Div. 245 

A written judgment of divorce nunc pro tunc will be en- 
tered as of the date of trial in which the divorce was grant- 
ed where subsequent to trial and before entry of written 
judgment the party in whose favor the judgment was ren- 
dered died. Parker v. Parker. Chan. Div. 245 

A divorce suit based upon separation for more than 
eighteen months caused by imprisonment of the defendant 
must satisfy the requirements of N.J.S. 2A:34-2(g), which 
is specifically addressed to that situation and cannot be 
sought under the general subsection (d) of the statute. 
Morrison v. Morrison. Chan. Div. 262 

Arrest of defendant after separation of the parties does 
not bar divorce on ground of eighteen months separation 
under N.J.S. 2A:342(d) where the proofs show there was 
no reasonable prospect of reconciliation. Morrison v. Mor- 
rison. Chan. Div. 262 

Equitable distribution of property acquired during the 
marriage can only be made by the court if the prayer for 
that relief is before it at the trial of the divorce action; it 
cannot be ordered on application subsequently made. Sibi- 
lia v. Sibilia. Chan. Div. 480 

Elimination Of Adversary Proceedings In Divorce Cases, 
by Hon. Salvatore J. Ruggiero 649 

An order modifying the terms of a testamentary trust 
established by the husband’s father for the benefit of the 
husband is not a provision for equitable distribution of 
property acquired during marriage within the purview of 
the Divorce Act. Rector v. Rector. Sup. Ct. 656 

Whether the Divorce Act authorizes equitable distribution 
of property acquired by bequest not reached. Rector v. 
Rector. Sup. Ct. 656 

Our courts have no jurisdiction to modify the terms of a 
testamentary trust established and administered in another 
state, as by ordering the trustees to create sub-trusts for 
the benefit of the cestui’s children, but can order the cestui 
to support his children and direct him, by assignment of his 
interest in the trust, or otherwise, to give reasonable se- 
curity for observance of the court’s order. Rector v. Rector. 
Sup. Ct. ne pvestiys 656 

Husband’s interest in partnership as reflected in his earn- 
ing potential and demonstrated by his interest in the cap- 
ital account and accounts receivable of the partnership is 
property acquired during marriage and is subject to equit 
able distribution by order for $10,000 annual payments over 
a 10 year period. S.C. v. A.C. Chan. Div. 680 

Where husband’s gross income averaged about $130,000.00 
per year, his wife of 26 years held entitled to alimony of 
$36,000.00 per year. S.C. v. A.C. Chan. Div. 680 

Where a party to a divorce action based on adultery 
invokes the self-incrimination privilege on discovery, his 
pleadings will be stricken; a corespondent is equally a 
party for this purpose. Mahne v. Mahne. Chan. Div. = 727 

Where court finds such changed circumstances as to 
make it unconscionable for a Court of Equity to enforce 
specifically a separation agreement and court does not find 
such conditions or subsequent events should have been in 
the parties’ contemplation in making their agreement, sep- 
aration agreement incorporated in divorce judgment will 
be modified. Edelman v. Edelman. Chan. Div. 846 

Resumption of cohabitation after 18 months of separation 
breaks the requirement and presumption that there is no 
reasonable prospect of reconciliation and requires a new 
18 month separation for a divorce on that ground. Dunston 
v. Dunston. Chan. Div. 848 

There is no vested right to a divorce after 18 months 
separation if subsequent conduct is violative of the word- 
ing of the statute. Dunston v. Dunston. Chan. Div. 848 

A divorce may be granted for separation where the par- 
ties had been apart for 27 years, even though they did re- 
unite for a four week period just prior to the filing of the 
action, since that attempt did not renew the marriage and 
its failure indicates that there is no real prospect of re- 
conciliation. Brittner v. Brittner. Chan. Div. 848 

Unsuccessful resumption of cohabitation after separation 
for more than 18 months does not per se bar divorce based 
on the prior separation; test is whether there was a true 
reconciliation. Brittner v. Brittner. Chan. Div. 848 

The court may allow counsel fees, both pendente lite and 
final, against a corespondent in a divorce action where he 
has chosen to become a party by filing an answer denying 
the adultery. Coor v. Coor and Caton. App. Div. 896 

Where one party to a divorce action dies after the trial 
court renders its judgment but before that judgment is 
finally entered on record, the judgment should be entered 
nunc pro tunc as of the date of the ruling so that the sur- 
viving party is limited to a claim as a tenant in common 
rather than as sole owner of property held by the parties as 
tenants by the entirety. Olen v. Olen. App. Div. 936 
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Divorce, Cont’d 

A husband and wife living in separate apartments in the 
same apartment house are living ‘‘in different habitations” 
within the meaning of that phrase in N.J.S.A. 2A:34-2(d). 


Ballard v. Ballard. Chan. Div. Ri 1002 
Dunston v. Dunston and Brittner v. Brittner differenti- 
ated. Ballard v. Ballard. Chan. Div. oy 1002 


A single act of intercourse between the parties during 
the 18 months of separation, induced by defendant’s false 
motives which misled plaintiff into believing a reconcilia- 
tion was desired does not bar plaintiff from a divorce under 
N.J.S.A. 2A:34-2(d). Antonucci v. Antonucci. Chan. Div. 1002 


Two Years Afterwards: Divorce Reform In New Jersey, 


by Theodore Sager Meth f 1097 
Matrimonial Approvals Exceed Filings 1129 
Common Errors Preventing Approval Of Matrimonial 

Actions For Trial 1129 


In an action tor divorce, alimony and support, service 
upon the defendant’s mother is sufficient where both are 
New Jersey residents, he has wilfully concealed his where- 
abouts, it is known that he has telephoned his mother sev- 
eral times since service upon her and so undoubtedly has 
received actual notice, and the domicile of the marriage 


is in New Jersey. Egbert v. Egbert. Ch. Div. 1254 
Corroboration In Sexual Desertion Cases, by Kenneth 
Wanio .. aes 1329 


Domestic Relations 
Comments On ‘Family Court’ Concept, by Hon. Harold 
M. Nitto 651 


Double Jeopardy 
Most jurisdictions hold to the view that a defendant who 
gives false testimony at a triai on a criminal charge may 
be prosecuted for perjury or false swearing by reason of 
such testimony, despite the fact that conviction on the per- 
jury charge necessarily imports a contradiction of the ver- 
dict of not guilty in the former trial. State v. McCue and 
Ventriglia. App. Div. 204 
Where false testimony relates to collateral matters not 
necessarily determined by the verdict at the first trial and 
not necessarily inconsistent with the accused’s innocence 
of the charge, the acquittal of a person charged with a 
criminal offense is held not to bar this subsequent indict- 
ment and prosecution for the perjury or false swearing 
committed by him at the first trial. State v. McCue and 
Ventriglia. App. Div. 204 
False testimony as to alibi relates to a collateral issue 
not necessarily determined by or necessarily inconsistent 
with the not guilty verdict on the trial of the first charge. 
State v. McCue and Ventriglia. App. Div. 204 
Defendants who were witnesses as to alibi in the munici- 
pal court could be prosecuted for false swearing irrespec- 
tive of the fact that one defendant was found not guilty of 
a motor vehicle violation in the municipal court. State v. 
McCue and Ventriglia. App. Div. 204 
U.S. v. Perwin, U.S. Dist. Ct. 1207 
Where prior indictment charging the same offense had 
been dismissed as a matter of calendar control, the trial 
under second indictment did not constitute double jeopardy. 
State v. Johnson. App. Div. 1343 
N.J.S.A. 24:21-25 does not bar a prosecution for the dis- 
tribution of hashish to a federal undercover agent in New 
Jersey, although both the New Jersey and federal indict- 
ments resulted from the same investigation and involved 
the hashish seized in New Jersey, since the federal indict- 
ment returned in New York did not and could not include 
the act of distribution in New Jersey. State v. Krell. Law 
Div. 1375 
New Jersey law concerning collateral estoppel and 
double jeopardy does not prohibit subsequent trials for 
perjury and subornation arising out of testimony in a care- 
less driving trial, where the first trial was relatively in- 
formal and summary, and there is no indication of oppres- 
sion or fundamental unfairness. State v. Redinger. Sup. 
Ct. ee 1461 


Drugs 
A police officer, absent training of a para-medical status, 
does not possess the expertise by which to determine the 
substance, if any, other than alcohol, which seems to have 
reacted on a defendant’s physical condition. State v. Tier- 
nan & Brown. County Ct. 478 
Mere lay testimony, standing alone, is insufficient to sus- 
tain a conviction for driving while under the influence of 
drugs under N.J.S.A. 39:4-50. State v. Tiernan & Brown. 
County Court 478 
A finding must be made pursuant to N.J.S.A. 24:18-2 be- 
fore a conviction under N.J.S.A. 39:4-50 can be sustained 
since all drugs cannot be subsumed under the statutory 
language of N.J.S.A. 39:4-50 and the State cannot merely 
show that the defendant is under the influence of some 
drug. State v. Tiernan & Brown. County Ct. 478 
A company engaged in the wholesale distribution of food, 
drugs and cosmetics is not exempt from the licensure re- 
quirements of N.J.S.A. 24:15-13 and 14 by reason of the 
fact that it is licensed under N.J.S.A. 24:6B-1 by virtue of 
its drug business. Eisler & Company v. State. App. Div. 934 


Drunken Driving 
Imprisonment is mandatory for a second conviction of 
drunken driving (N.J.S.A. 39:4-50). State v. Sheppard. App. 
Dive. << 7. : 1269 
A defendant’s cross-appeal confers the right and duty 
upon an appellate court to correct an illegal sentence 
(i.e., suspension of a mandatory jail term) where illegality 
appears on the face of the record. State v. Sheppard. App. 
Div. as At 1269 
R. 2:3-1(b) is not to be read as impliedly prohibiting the 
State from invoking the underlying constitutional jurisdic- 
tion of an appellate court to correct a usurpation of juris- 
diction by a lower court resulting in an illegal sentence. 
State v. Sheppard. App. Div. 1269 
R. 7:6-6 which permits a defense to be filed by affidavit 
in Municipal Court, in lieu of appearance, does not apply to 
drunken driving charges. In the matter of Vincent J. Sgro. 
Sup. Ct. fs 1326 


The necessary full proof that breathalyzer equipment was 
in proper order is not satisfied by the introduction into evi- 
dence of inspection certificates in lieu of the testimony of 
the state police coordinator who tested the equipment. 
State v. Connors. Monmouth Cty. Ct. 

Comparing defendant’s conduct and physical appearance 
with the standards established in a study which related 
objective symptoms or signs with blood level testing, held, 
in the absence of a breath test, that defendant was oper- 
ating his vehicle while he was under the influence of in- 
toxicating liquor. State v. Connors. Monmouth Cty. Ct. 1443 

Where officer checks breathalyzer equipment by using 
a test ampoule the results are admissible since the ran- 
dom sample is sufficient prima facie proof that the chem- 
icals in any one ampoule are of the proper kind and mixed 
to proper proportion. State v. DeVito. App. Div. 1462 


Duress 

Where Sewerage Authority’s ultimatum to developer pre- 
cluded the possibility of negotiation and suggested a con- 
scious maneuver to take advantage of the developer’s posi- 
tion, it exercised that type of duress known as “‘business 
compulsion” entitling developer to refund of excess charges 
paid under contract so exacted. S. S. & O. Corporation v. 
Township of Bernards Sewerage Authority. Sup. Ct. .. 430 


Ecology 

Decision of Department of Environmental] Protection and 
Hackensack Meadowlands Development Commission ap- 
proving selection of site in Meadowlands for sports com- 
plex is affirmed in the absence of showing it is arbitrary. 
In the Matter of the Environmental Hearings on the Pro- 
posed Sports Complex in the Hackensack Meadowlands. 
Sup. Cb, ...... x 312 


Education 
The existing New Jersey statutory scheme for the financ- 
ing of elementary and secondary schools violates the pro- 
visions of the State Constitution relating to public educa- 
tion. Robinson v. Cahill. Sup. Ct. 456 
The ‘incentive equalization aid’’ program (N.J.S.A. 
18A:58-1 et seq.), even if fully funded, is not designed to 
guarantee that local effort plus the State aid will yield to 
all the pupils in the State the level of educational oppor- 
tunity mandated by the N.J. Constitution. Robinson v. 
Cahill. Sup. Ct. 456 
The existing disparities in expenditures per pupil cannot 
be reconciled with the State constitutional requirement of 
equal educational opportunity for all children. Robinson v. 
Cahill. Sup. Ct. 456 
The equal protection clauses of the federal and state con- 
stitution do not require statewide equality of expenditure 
per pupil nor prohibit a system whereby part of the cost of 
public education is provided by local schoo] districts. Rob- 
inson v. Cahill. Sup. Ct. 456 
The fixing of the college calendar involves a major edu- 
cational determination within the exclusive responsibility 
of the college’s administration and is not a subject of 
mandatory negotiation with faculty representatives. Bur- 
lington Cty. College Faculty Assn. v. Bd. of Trustees, Bur- 
lington Cty. College. Sup. Ct. 1437 
A teachers association may properly seek arbitration, 
pursuant to its collective bargaining agreement with the 
board of education, to obtain contractual interpretations 
which would preclude unilateral uncompensated extension 
of the working hours of special education teachers and 
would require tuition reimbursement to another teacher 
along with his placement at a higher level of compensation. 
Board of Education of City of Englewood v. Englewood 
Teachers Association. Sup. Ct. 1442 
Contractual interpretations relating to teachers’ working 
hours and compensation normally do not involve major 
educational policies and hence are suitable for negotiation 
and grievance procedures, including arbitration. Board of 
Education of City of Englewood v. Englewood Teachers As- 
sociation. Sup. Ct. 1442 
The decision of a school board that it would be educa- 
tionally desirable to consolidate the chairmanship of the 
English department and social studies department into a 
newly created humanities chairmanship is predominantly 
a matter of educational policy and hence not a proper sub- 
ject of either arbitration or mandatory negotiation. Dun- 
ellen Board of Education v. Dunellen Education Associa- 
tion. Sup. Ct. 1442 
The challenge of a teachers’ organization to the school’s 
decision to consolidate departments is a dispute referrable 
to the Commissioner of Education rather than to arbitra- 
tion. Dunellen Board of Education v. Dunellen Education 
Association. Sup. Ct. 1442 
The Legislature has left to the judiciary for case by case 
determination the question as to what are ‘terms and 
conditions of employment”’ for collective bargaining be- 
tween school boards and teacher organizations. Dunellen 
Board of Education v. Dunellen Ex zation Association. 
Sup. Ct. 1442 


Elections 
A Morris County Democratic Committee by-law creating 
a candidate screening committee is invalid as a violation 
of N.J.S.A. 19:34-52, which prohibits a party committee 
from endorsing a candidate prior to the primary. Cav- 
anagh v. Morris County Democratic Committee. Chan. 
Div. . 55 
Notary public who improperly takes jurat on a forged 
nomination petition violates statute which prohibits the 
false making of nomination petition. State v. Toland. App. 
[2 \' Se 502 
Though the legislation specifying the requirements for 
school board members contains no minimum age qualifica- 
tion, one not old enough to vote is not qualified to be a 
candidate for the office. Vittoria v. West Orange. Bd. of 
ed. App. Div. 262 
The districting plan certified on March 8, 1973 by the 
Apportionment Commission will be used for the primary 
and general state legislative elections for 1973. Davenport 
et al v. Apportionment Commission, etc. App. Div. 746 
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A revised districting plan will be required for future elec- 
tions to comply with all criteria, including not only sub- 
stantially equal population, but also contiguity, compact- 
ness and minimal transgression of county lines. Davenport 
et al v. Apportionment Commission, etc. App. Div. 746 

Absent a request by the Prosecutor or the Grand Jury, a 
citizens’ retained attorney may not be present during the 
presentation of an election complaint case to the Grand 
Jury and under no circumstances may he be present dur- 
ing its deliberations. In re Investigation Regarding Ring- 
wood Fact Finding Committee. App. Div. 848 

The courts have power to require a Prosecutor to present 
the results of his investigation of an election complaint to 
the Grand Jury. In re Investigation Regarding Ringwood 
Fact Finding Committee. App. Div. 848 

Mahan does not affect the decision in Scrimminger that 
the demographic pattern revealed by the 1970 census made 
it impossible to achieve the State constitutional objective 
that Senate districts consist of whole counties. Davenport 
et al v. Apportionment Commission of the State of New 
Jersey. Sup. Ct. 1054 

The plan prepared by the Apportionment Commission 
may be used for the 1973 general election notwithstanding 
that the parties may submit alternative plans for use in 
subsequent elections. Davenport et al v. Apportionment 
Commission of the State of New Jersey. Sup. Ct. 1054 

Courts may deal with election procedures of a non-profit 
corporation, such as an automobile club, whose activities 
are more those of a business corporation than of a private 
club. Valle v. North Jersey Automobile Club. Chan. Div. 1327 

By-laws of an automobile club comprising 5,000 members 
should afford for a democratic process of election. Valle v. 


North Jersey Automobile Club. Chan. Div. 1327 
Emancipation 

There is no fixed age in the law when emancipation oc- 
curs. Schumm v. Schumm. Chan. Div. 203 


Under prior law there existed a presumption against 
emancipation prior to 21 at which age emancipation was 
not automatic and the same theories now apply to 18 year 
vear olds. Schumm v. Schumm. Chan. Div. 203 


Embezzlement 

An employee commits the crime of embezzlement in 
knowingly signing invoices for larger quantities of goods 
than those actually delivered to his employer intending 
thereby to enable the supplier to appropriate the employer’s 
property to the supplier’s own use. State v. Lamb. App. 
Div. = SRS: 1238 

The absence of proof that defendant had embezzled 
money as charged in the indictment was not a fatal vari- 
ance where defendant was fully aware of what the State’s 
case would be; the word ‘‘embezzle’’ contains within it- 
self the charge that defendant fraudulently appropriated 
money or property. State v. Lamb. App. Div. 1238 


Eminent Domain 

Although effect of Department of Environmental Protec- 
tion Order was to prevent plaintiff from expanding or 
further using its sewage plant, it does not constitute a tak- 
ing for which plaintiff is entitled to compensation since 
plaintiff’s prior permits were at all times subject to rev- 
ocation and no right to compensation adheres to a valid 
exercise of the State’s police power. Bayshore Sewerage 
Company v. Dept. of Environmental Protection et al. Chan. 
Div... Se wf 226 


Employment 
N.J.S.A. 2A:170-90.1, prohibiting an employer from in- 
fluencing, requesting or requiring an employee, as a con- 
dition of employment or continued employment, to take or 
submit to a lie detector test is constitutional; the right of 
privacy of the employee overshadows the property rights 
of the employer. State v. Community Distributors, Inc. 
Monmouth County Ct. 654 
An employer in the business of dispensing narcotics and 
dangerous drugs is not exempt from the restrictions of 
N.J.S.A. 2A:170-90.1. State v. Community Distributors, Inc. 
Monmouth County Ct. 654 
A waiver by the employee consenting to take a lie de- 
tector test at the request of his employer is of no relevance 
on a charge of violation of N.J.S.A. 2A:170-90.1. State v. 
Community Distributors, Inc. Monmouth County Ct. . 654 
An employer may violate N.J.S.A. 2A:170-90.1 by using 
psychological factors to influence an employee to take a lie 
detector test. State v. Community Distributors, Inc. Mon- 
mouth County Ct. 654 


Engineers 

Services rendered by a licensed professional engineer in 
supervising construction which required the specialized 
knowledge and mental skill of a professional engineer are 
in the nature of ‘‘professional services” under the errors 
and omissions clause of the engineer’s insurance policy. 
Atlantic Mutual v. Continental National. Law Div. 479 

Where employees of contractor were injured as a result 
of sewer trench collapse due to negligent supervision by 
professional engineer, liability for payment of settlement 
is imposed upon malpractice insurer rather than upon 
comprehensive general liability insurer. Atlantic Mutual v. 
Continental National. Law Div. 479 


Entrapment 

Prosecution for perjury is improper where the State did 
not reveal that it had statements contradicting the expected 
testimony of the defendant, he pleaded guilty, and the trial 
judge nevertheless required him to testify under oath. State 
v. Redinger. Sup. Ct. 1461 


Entry With Intent To Steal 

Where no contention was made during trial that entry 
into open vestibule rather than interior of building consti- 
tuted unlawful entry and charge specifically stated entry 
into interior was necessary element, inclusion of the words 
‘“‘or space’’ in the charge did not mislead the jury into be- 
lieving entry into open vestibule would constitute offense 
and was not plain error. State v. Wilbely. Sup. Ct. 1002 
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- Environmental Law 
Plaintiff sewerage company held not estopped from bring- 
ing action under N.J.S.A. 58:12-2 to have order of Depart- 
ment of Environmental Protection reversed although it had 
previously failed to comply with order to make repairs 
within two years since it had been involved in negotiations 
to sell the plant to the local authority. Bayshore Sewerage 
Company v. Dept. of Environmental Protection et al. 
Chan. Div. 226 
Where plant of sewerage company exceeds its author- 
ized capacity, sewer treatment is inadequate and a serious 
pollution problem in the waters under State jurisdiction 
exists. State Department of Environmental Protection’s 
order that company cease the discharge of sewage and 
other polluting matter except in a manner approved by the 
Department is reasonable. Bayshore Sewerage Company 
v. Dept. of Environmental Protection et al. Chan. Div. 226 
Although effect of Department of Environmental Protec- 
tion Order was to prevent plaintiff from expanding or 
further using its sewage plant, it does not constitute a tak- 
ing for which plaintiff is entitled to compensation since 
plaintiff’s prior permits were at all times subject to rev- 
ocation and no right to compensation adheres to a valid 
exercise of the State’s police power. Bayshore Sewerage 
Company v. Dept. of Environmental Protection et al. Chan. 
Div. .. x a 226 
The Government is entitled to injunctive relief to abate 
violations of 33 U.S.C. $403, the statute regulating work in 
navigable waters, without proof of irreparable harm. 
U.S.A. v. Stoeco Homes, Inc. U.S.D.C. 873 
Fact that an area has been illegally filled does not ex- 
tinguish its character in legal contemplation as part of the 
navigable waters of the U.S. U.S.A. v. Stoeco Homes, Inc. 
U.S.D.C. os ee: 873 
Federal government cannot be estopped from exercising 
its jurisdiction over navigable waters by fact owner made 
expenditures founded on mistaken assumptions. U.S.A. v. 
Stoeco Homes, Inc. U.S.D.C. 873 
Where administrative rule prohibiting operation of diesel 
powered motor vehicles which emit visible smoke was in 
contravention of statute, in that such a standard was un- 
attainable without modification of the equipment, the rule 
was invalid. Schwerman Trucking Co. v. Dept. of Environ- 
mental Protection et al. App. Div. 1015 
N.J.S.A. 12:30-10 does not impliedly authorize the Nation- 
al Resource Council to admeasure and assess damages for 
trespass and purpresture against a developer of homes en- 
croaching upon State-owned tidelands; relief must be 
sought in a civil action for damages. LeCompte v. State. 
App. Div. 1359 


Equal Protection 

Ordinances limiting occupancy of mobile homes in a 
trailer park to elderly persons constitute invidious dis- 
crimination in violation of the equal protection clause. The 
Taxpayers Assn. of Weymouth Tp., Inc. et als v. Weymouth 
Township, etc. App. Div. 1357 


Equitable Distribution 

Husband’s interest in partnership as reflected in his earn- 
ing potential and demonstrated by his interest in the cap- 
ital account and accounts receivable of the partnership is 
property acquired during marriage and is subject to equit- 
able distribution by order for $10,000 annual payments over 
a 10 year period. S.C. v. A.C. Chan. Div. 680 


Equitable Liens 

Fees due an accountant for services in recommending 
and filing amended tax returns under an agreement for 
payment to him from the refund, if any, constitute a charge 
enforceable as an equitable lien on the tax refund payable 
before N.J.S.A. 34:24-2, the statute governing priorities 
among creditors of an insolvent decedent’s estate, is ap- 
plied. In re Estate of Robert E. Hoffman, Deceased. Sup. 
Ct. 766 

A wife’s agreement in a property settlement to file joint 
income tax returns and endorse refund checks is not inde- 
pendent of her husband’s performance of his support obli- 
gations thereunder and equity requires that a constructive 
trust be imposed entitling her to a portion of the refund 
before application of N.J.S.A. 34:24-2. In re Estate of Rob- 
ert E. Hoffman, Deceased. Sup. Ct. 766 


Equity 
Chancery has no power to order that all issues in a 
multi-party controversy be decided in a single arbitration 
if all parties have not so agreed, or to refuse to stay. a law 
suit involving the issues which are involved in an arbitra- 
tion which is called for by contract, although legislation 
affording that power would prevent undesirable fragmenta- 
tion of controversies. Blanchard v. Beach Concrete Com- 
pany, Inc. Chan. Div. 55 
Equitable jurisdiction will not be exercised in a tenants’ 
class action to determine whether the rents and other 
terms in the leases of 1,750 apartments are inequitable. 
Brookchester Tenants’ Rights Corporation v. Brunetti 
Apartments et al. App. Div. 527 
A court of equity should, sua sponte, raise a defense it- 
self where it believes that the plaintiff should not receive 
the relief requested. Hansen v. Fredo. Chan. Div. 607 
U.S. McIntire et al. U.S.D.C. 1445 


Error 

In the face of overwhelming evidence of guilt, the im- 
proper disclosure during trial that (1) defendant was 
wanted for another holdup and robbery, and (2) defendant 
had been arrested for the crime of embezzlement, were 
harmless errors. State of New Jersey v. LaPorte. Sup. 
Ct. ee re “ 74 

A trial error, not of constitutional dimension, which was 
not clearly capable of producing an unjust result should be 
disregarded by the appellate court. State of New Jersey 
v. LaPorte. Sup. Ct. 374 

A failure to charge that there must be corroboration of 
the witnesses’ testimony to sustain a conviction for perjury 
does not constitute plain error where five witnesses testified 
to the effect that defendant knowingly lied in his testimony 
before the grand jury. State v. Cattaneo. App. Div. 449 


Failure to inform the jury that evidence of prior convic- 
tions must be limited solely to the issue of credibility is not 
plain error where no real prejudice can be shown thereby. 
State v. Lair. Sup. Ct. 454 

Failure of petitioner’s counsel who represented defen- 
dants jointly to move to suppress seized evidence as to peti- 
tioner, to differentiate between the defendants when com- 
menting on that evidence and to request a limiting instruc- 
tion constituted ineffective representation and plain error 
requiring reversal. U.S. ex rel Hart v. Davenport. Ct. of 
App., 3rd Cir. 730 


Escheat 

Under N.J.S.A. 2A:37-11, all of the original shares which 
had remained unclaimed for 14 years and whose owners’ 
whereabouts had remained unknown for that period is es- 
cheatable forthwith, along with all of the dividends thereon 
up until the institution of the action. State v. N.J. Nat’l. 
Bank and Trust Co. Sup. Ct. 1 


Estates ; 

Fees due an accountant for services in recommending 
and filing amended tax returns under an agreement for 
payment to him from the refund, if any, constitute a charge 
enforceable as an equitable lien on the tax refund payable 
before N.J.S.A. 34:24-2, the statute governing priorities 
among creditors of an insolvent decedent’s estate, 1s ap- 
plied. In re Estate of Robert E. Hoffman, Deceased. yo 
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A wife’s agreement in a property settlement to file joint 
income tax returns and endorse refund checks is not inde- 
pendent of her husband’s performance of his support obli- 
gations thereunder and equity requires that a constructive 
trust be imposed entitling her to a portion of the refund 
before application of N.J.S.A. 34:24-2. In re Estate of Rob- 
ert E. Hoffman, Deceased: Sup. Ct. 766 
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Where decedent’s will left the entire estate to her hus- 
band, but made no alternative disposition if he predeceased 
her, which event occurred, and it is not clear that de- 
cedent intended the further provision excluding her daugh- 
ter and grandchildren from any interest in her estate to 
apply if her husband predeceased her, the daughter is en- 
titled to receive distribution under the intestate statute. 
Kimley v. Whittaker. Sup. Ct. 915 


A creditor seeking to secure a personal loan with a mort- 
gage signed by the debtor in a representative capacity has 
a duty to make full and complete inquiry into the propriety 
of the transaction. Petras v. Zaccone. App. Div. 1442 

The law exacts good faith from those dealing with 
knowledge of the representative capacity of another when 
it appears that the security offered is not being applied for 
the benefit of the estate. Petras v. Zaccone. App. Div. 1442 


Estoppel 

Where respondent indicated on its check to petitioner 
that it covered compensation to a specified date and peti- 
tioner relied thereon as to the time for filing a claim for 
increased disability, respondent is estopped from asserting 
that payment was in fact to an earlier date and that the 
claim was therefore not filed within the statutory two year 
limit. O’Keefe v. Johansen Co. App. Div. 98 


While an insurance carrier is entitled to its day in court 
to determine its obligation to the insured under its policy, 
failure to timely contest coverage causing unnecessary de- 
lays to the court and litigants and causing the belief the 
carrier had assumed responsibility under its liability policy 
will estop the carrier from denying coverage. Liberty Mu- 
tual v. O’Rourke. Chan. Div. 117 


Failure to promptly and properly direct an investigation 
for the insured’s benefit which prejudices the insured will 
preclude the carrier from denying coverage. Hanover Ins. 
Group v. Cameron. Chan. Div. 143 


Plaintiff sewerage company held not estopped from bring- 
ing action under N.J.S.A. 58:12-2 to have order of Depart- 
ment of Environmental Protection reversed although it had 
previously failed to comply with order to make repairs 
within two years since it had been involved in negotiations 
to sell the plant to the local authority. Bayshore Sewerage 
Company v. Dept. of Environmental Protection et al. 
Chan. Div. 226 


Where a building inspector, in good faith, but with mis- 
taken judgment, issues a building permit which is in viola- 
tion of a zoning ordinance, estoppel may be invoked 
against the municipality or others by a permittee who re- 
lied on it in good faith in proceeding with construction. 
Hill v. Board of Adjustment of Eatontown et al. App. 
Div. Sees cs 246 

Where building inspector in good faith, but mistakenly, 
issued building permit requiring only 4 foot side yard 
though applicable ordinance required 7 foot side yard, and 
owners in good faith relied thereon in making substantial 
construction over a 5 month period, owner is entitled to 
variance to allow the construction and can invoke doc- 
trines of estoppel and laches against municipality and 
others. Hill v. Board of Adjustment of Eatontown et al. 
App. Div. 246 

An insurer’s unjustifiable withholding of information con- 
cerning a fire insurance policy, which deprives insured of 
actual knowledge or knowledge reasonably imputable to 
her concerning twelve month suit requirement will pre- 
clude insurer from asserting such a defense. Nieder vy. 
Royal Idem. Ins. Co. v. Di Meglio et al. Sup. Ct. 310 

An insurer, having voluntarily made payment to its in- 
sured under an Uninsured Motorist Endorsement, is es- 
topped from thereafter bringing or maintaining suit against 
the owner of an insured vehicle claiming that vehicle had 
caused the injuries for which it had paid under the unin- 
sured motorist coverage. Kearny v. Chemical Leaman 
Lines Co., Inc. et al. Law Div. 331 

Federal government cannot be estopped from exercising 
its jurisdiction over navigable waters by fact owner made 
expenditures founded on mistaken assumptions. U.S.A. v. 
Stoeco Homes, Inc. U.S.D.C. 873 


Ethics 
Advisory Opinion Of Executive Commission On Ethical 
Standards, Opinion No. 4, Hearing Officer for Rutgers as 
State Officer Ee ee eee he 
Advisory Opinion Of Executive Commission On Ethical 
Standards, Opinion No. 5, Inheritance Tax Supervisors Or 
Investigators Representing Party Before The Bureau 14 
Advisory Opinion Of Executive Commission On Ethical 
Standards, Opinion No. 6, Conflict Of Interest: Administra- 
tor In Model Cities Program As President Of Charitable 
Organization Developing A Community Center 230 
Advisory Opinion Of Executive Commission On Ethical 
Standards, Opinion No. 7, Conflict of Interest: Director Of 
Division Of Housing And Urban Renewal Having Past Em- 
ployment with Jersey City Redevelopment Agency—Dis- 
qualification As To J.C.R.A. Matters 231 
While the disciplinary Rule 2-106(A) enjoins that a law- 
yer’s fee should be reasonable and not excessive, discipline 
is called for only if the fee charged is so excessive as to 
evidence an intent to overreach the client. In re Arthur 
D. Loring. Sup. Ct. 457 
There is a conflict of interest where an attorney repre- 
sents a client at a closing while at the same time pressing 
an adverse lien on the sale proceeds for a prior fee claim. 
In re Arthur D. Loring. Sup. Ct. 457 
It is as improper for a lawyer to deliberately refuse to 
inform a client of the status of his matter as it is to affirm- 
atively misrepresent that status. In re Arthur D. Loring. 
Sup. Ct. 457 
Under the facts, it was not unethical for an attorney to 
demand, at a closing of title, a note and second mortgage 
on the client’s property in payment of a fee for a prior 
criminal matter. In re Arthur D. Loring. Sup. Ct. 457 
The admitted and persistent misconduct of an attorney 
in diverting clients’ funds from his trust account to his per- 
sonal use warrants disbarment. In re Norman E. Scull, 
Esq. Sup. Ct. 747 
There is no statute of limitation on an ethics violation. 
In re Mordecai Sarbone, Esq. Sup. Ct. 767 
Inattention of attorney to his handling of client’s claim 
resulting in dismissal of the claim and resultant damage 
to the client warrants discipline. In re Mordecai Sarbone, 
Esq. Sup. Ct. 767 
An attorney’s active participation in a corrupt trans- 
action involving the payment of money to public officials 
and the use of his status as attorney as part of the mask 
for the crime by creating the appearance that a profes- 
sional fee was involved warrants disbarment. In re William 
B. Colsey, III. Sup. Ct. 872 
Advisory Opinion Of Executive Commission On Ethical 
Standards, Opinion No. 8, Re: Lobbyist Activities of State 
Officials ns i 
Advisory Opinion Of Executive Commission On Ethical 
Standards, Opinion No. 9, Re: Hearing Officers or Their 
Firms Representing Clients Before State Agencies 898 
Advisory Opinion Of Executive Commission On Ethical 
Standards, Opinion No. 10, Re: Inspectors Investing In Or 
Disclosing Inside Information On Schools They License 898 
Advisory Opinion Of Executive Commission On Ethical 
Standards, Opinion No. 11, Re: State Officer Representing 
Or Acting On A Matter Involving An Organization In Which 
He Is A Member 902 
A deputy attorney general who had successfully prose- 
cuted proceedings to disqualify a contracting company 
from bidding on state projects may not, after retiring to 
private practice, represent the successor to that company 
in reinstatement proceedings. In re David A. Biederman. 
Sup. Ct. 935 
A Municipal Court judge who handles or intercedes in a 
drunken driving case in another township, and represents 
that the accused had been under medication at the time 
of the violation without regard to the truth or falsity of the 
representations, is guilty of improper and unethical con- 
duct warranting disbarment. In the Matter of David Spital- 
nick. Sup. Ct. 1054 
Failure to file an income tax return is a serious derelic- 
tion on the part of any member of the bar, no matter what 
the excuse, and a period of suspension is required in all 
such cases. In the Matter of Henry M. Spritzer, an attorney- 
at-law. Sup. Ct. 1270 
Where there were mitigating circumstances, attorney 
who had pleaded guilty to charge of failing to file an income 
tax return suspended from the practice of law for one year. 
In the Matter of Henry M. Spritzer, an attorney-at-law. 
Sup. Ct. eee seu aces a 1270 
Advisory Opinion of Executive Commission on Ethical 
Standards, Opinion No. 12, Re: Outside Part-Time Consult- 
ing Practice 1363 
Advisory Opinion of Executive Commission on Ethical 
Standards, Opinion No. 13, Re: Unofficial Additional Duties 
By Agency Employee 1446 
Advisory Opinion of Executive Commission on Ethical 
Standards, Opinion No. 14, Re: Outside Part-Time Consult- 
ing For Federal Agency 1446 
Advisory Opinion of Executive Commission on Ethical 
Standards, Opinion No. 15, Re: Private Business Owner- 
ship ee ...... 1446 
Advisory Opinion of Executive Commission on Ethical 
Standards, Opinion No. 16, Re: Conflicting Financial In- 
terests 1447 
Advisory Opinion of Executive Commission on Ethical 
Standards, Opinion No. 17, Re: Hearing Officer Of Civil 
Service Representing Outside Parties 1466 
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nicipal Practice ........... aes eS 
Conflict of Interest — County School Attorney Represent- 


ing Civil Service Council ae 5s tet eer 1150 
Conflict of Interest — Former Assistant Prosecutor De- 
fending One Investigated Before Resignation ..........1461 
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For Fees For His Former Services Ree eee 
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Conflict of Interest—Former Prosecutor Representing 
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dences ...... Siete erie Ss 
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Ce 2 ; 93 
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Conflict of Interest—Single Practitioner Associate of 
Full-Time Prosecutor’s Former Firm— 1262 
Conflict of Interest—Trustee of Wife’s Funds Represent- 
ing Adverse Husband 221 


County Attorney — Defending Accused Jail Guard _ 1373 
County Planning Board Member—Conflict of Interest 
Municipal Practice 1262 
County School Attorney Representing Civil Service Coun- 
cil — Conflict of Interest 1150 
Drawing Free Wills for Members of Union Which At- 
torney Represents 745 
Fee Sharing — Forwarding Attorney Suspended 1421 
Former Associate Defending In Suit For Fees For His 
Former Services—Conflict of Interest 234 
Former Municipal Prosecutor—Conflict of Interest .. 751 
Former Prosecutor Representing Convicted Policeman 


on Retirement Appeal—Conflict of Interest 305 
Husband-Wife, Clients Confidences 1458 
Intermediaries — Unauthorized Practice Reviewing 

Deeds for Realtors 1239 
Leasing Space to Out-of-State Law Firm 463 
Labor Union Attorney Drawing Free Wills for Mem- 

bers 745 
Municipal Attorney—Conflict of Interest—Appealing for 

Zoning Board 1237 
Municipal and Juvenile Court Practice — Assistant Coun- 

ty Counsel... ~ 1325 
Municipal Public Defender Conflict of Interest—Private 

Municipal Practice 1253 
P.B.A. Attorney Criminal Practice — Conflict of Inter- 

est oy Pe - 1129 
Planning Board Member, County—Conflict of Interest 

Municipal Practice 1262 
Prosecutor, Former Assistant, Defending One Investi- 

gated Before Resignation — Conflict of Interest 1461 
Prosecutor’s Counsel Representing Accused — Conflict of 

Interest... ae $4 ae 1150 
Public Defender, Municipal, Private Municipal Practice 

—Conflict of Interest 1253 


Published Articles—Including Biographical Sketch 751 
Representing Driver and Passenger — Conflict of Inter- 
| See 93 
Representing Husband - Driver and Wife - Passenger— 
Conflict of Interest 449 
Representing Members of Nonprofit Association — Un- 


employment Security Claims 1332 
Single Practitioner Associate of Full-Time Prosecutor’s 
Former Firm—Conflict of Interest 1262 
Single Practitioner Associate Prosecutor’s Former Firm, 
Conflict of Interest 1262 
Soliciting Escheat Claimants 1437 
Trustee of Wife’s Funds Representing Adverse Husband 
—Conflict of Interest 221 
Evidence 


Plaintiff’s testimony as to value of his vehicle before 
accident accepted and relied on by Court when uncontra- 
dicted by any credible evidence. Dwane v. West Amer. Ins. 
Co. Burlington Dist. Ct. 54 

When the State and defendant in a criminal case stip- 
ulate to have defendant submit to a polygraph test and 
have the results introduced in evidence, such stipulation 
should be given effect. State of New Jersey v. McDavitt. 
Sup. Ct. a ap 74 

Where polygraph test results are admitted into evidence 
the jury should be instructed that they are not direct proof 
of a defendant’s guilt or innocence of the crime but rather 
opinion evidence tending only to indicate whether or not 
the subject was telling the truth when tested. State of New 
Jersey v. McDavitt. Sup. Ct. 74 

Proof that a defendant in a criminal trial either refused 
a lie detector test, or offered to submit to one, is generally 
not admissible in evidence. State of New Jersey v. Mc- 


Davitt. Sup. Ct. ie s - 74 
Court Schedules Test Of Voice Print Evidence 101 
Searches For Microscopic Evidence: Fourth Amendment 

Problems For The Police, by Leonard N. Arnold 103 


The trial court’s determination that the unrefuted testi- 
mony concerning the unidentified girl in the insurance 
agency constituted inadmissible hearsay was in error. Solo- 
mon et al v. Continental Insurance Co., et al. App. Div. 205 

Even though a tape recording is substantially inaudible, 
if it is partially intelligible and has probative value it is 
admissible. State v. Armellino et al. App. Div. 247 

Transcripts of a tape recording admitted in evidence 
may be given to the jurors to assist them in listening to 
the tape. State v. Armellino et al. App. Div. 247 


References in a tape recording admitted into evidence as 
to the commission of other crimes were competent evidence 
because such crimes were committed for the accomplish- 
ment of a single purpose which was manifestly the sole 
cause of the commission of the alleged subject crime. State 
v. Armellino et al. App. Div. sahara hea eae 

Parol evidence rule is not applicable where alleged oral 
agreement is subsequent to the written guaranty and 
would set aside the guaranty. Emerson N.Y.-N.J. Inc. v. 
Brookwood Television Inc. et al. Law Div. 313 

Reference at trial to a defendant’s prior uncounselled 
convictions does not require reversal where the fact of such 
convictions was introduced by the defense for strategic 
trial purposes and the proofs of guilt were so overwhelm- 
ing as to leave no reasonable doubt of defendant’s responsi- 
bility for the crime. State of New Jersey v. Miscavage. 
Sup. Ct. a 351 

In cases tried after November 13, 1967, a defendant is 
ordinarily barred on post-conviction review and on appeal 
from complaining of the use by the State at the trial of 
prior uncounselled convictions to affect credibility if he 
failed to object thereto on that ground at trial. State of New 
Jersey v. Miscavage. Sup. Ct. ee 

Evidence obtained in a legitimate inventory of a properly 
seized vehicle may be used to justify a subsequent arrest. 
State of New Jersey v. Jones. Bergen Cty. Dist. Ct. 353 

In the face of overwhelming evidence of guilt, the im- 
proper disclosure during trial that (1) defendant was 
wanted for another holdup and robbery, and (2) defendant 
had been arrested for the crime of embezzlement, were 
harmless errors. State of New Jersey v. LaPorte. Sup. 
Olea: in. ” 7 374 

A defendant has no standing to suppress evidence de- 
rived from a wiretap under an invalid application if he 
was not a party to an intercepted conversation and there 
is no evidence that the search was directed at him. State 
v. Cocuzza. Law Div. 375 

An application for a wiretap is invalid under N.J.S.A. 
2A:156A-8 if signed by an assistant prosecutor rather than 
the prosecutor himself. State v. Cocuzza. Law Div. 375 

The telephone tracing equipment used in the annoyance 
call program of N.J. Bell Telephone Co. is sufficiently reli- 
able and accurate to produce results admissible as evi- 
dence. State of New Jersey v. Hibbs. App. Div. 377 

The failure to give the jury guidelines or standards on 
the meaning of ‘‘dangerous knife’ and the exclusion of de- 
fendant’s explanation for carrying a pocketknife constitute 
prejudicial error. State v. Green. Sup. Ct. 606 

Where trial judge allowed plaintiff to have psychiatrist 
whose report had not been provided to defendants called 
as a witness, allowed him to testify only as to his quali- 
tication and as to the fact that he had treated plaintiff, and 
in charge referred to the doctor’s testimony and said 
further testimony had been ruled out for legal reasons, 
this is error requiring new trial as to damages. O’Connor 
v. Altus et al. App. Div. 630 

Comparability of other sales relied on by an appraisal 
expert is a question for the court in the first instance and 
cross-examination of the expert thereon out of the presence 
of the jury should be allowed. Paterson v. Bienstock. 
App. Div. 654 

Trial judge does not exceed his discretion in allowing 
psychiatrist to testify as to history given to him by plaintiff 
for the purpose of setting forth the matters on which doc- 
tor’s opinion was based. Tramutola v. Bortone et al. Sup. 
Ct. Ae ie 674 

A narcotics detective, not called as an expert witness, if 
sufficiently experienced and trained may testify generally 
as to the observable reaction of drug users and the tech- 
nique of the use. State v. Jackson. App. Div. 727 

Non-adoption by the Supreme Court of a proposed rule of 
evidence does not impair the validity of the decisional law 
relating to the subject of such proposed rule. In re Polito- 
wicz. App. Div. 767 

Materials submitted while proposed legislation is being 
drafted or considered are admissible not only to resolve 
legislative ambiguities but also to supply reassuring con- 
firmation of literally apparent meaning. Data Access Sys- 
tems v. Bureau of Securities et als. Sup. Ct. 786 

It is not improper for the State to elicit the complete 
information given to the police prior to the arrest of a 
defendant where defense counsel’s questioning gives only 
a partial account of informant’s story. State v. Knight. 
Sup. Ct. 847 

A medical expert is limited to the recitation of his under- 
standing as to what comprises the standards in the profes- 
sion, rather than a statement as to his feelings as to what 
are the legal bases for a physician’s responsibility. Sessel- 
man, et al v. Muhlenberg Hospital et al. App. Div. 894 

It is not the function of an expert to instruct as to the law 
or to be the ultimate trier of the facts. Sesselman, et al v. 
Muhlenberg Hospital et al. App. Div. 894 

Although pre-sentence reports prepared pursuant to R. 
3:21-2 are not ‘“‘a matter of public record,” they are not 
privileged and absent a privilege created by statute or 
case law the confidentiality of the report must yield to the 
right of a defendant to produce evidence in the hands of 
the state authorities bearing upon the truth of the issues 
involved in his case, including evidence in a pre-sentence 
report pertaining to a state’s witness indicating a promise 


of leniency to that witness. State v. Blue. App. Div. 895 
When the logical implication to be drawn from the testi- 
mony leads the jury to believe that a non-testifying witness 


has given the police evidence of the accused’s guilt, the 
testimony should be disallowed as hearsay. State v. Banks- 
ton. Sup. Ct. 896 

Where the inescapable inference from the officer’s testi- 
mony is that an informer had given information that de- 
fendant would have narcotics in his possession, such testi- 
mony is hearsay and admission thereof violates the ac- 
cused’s Sixth Amendment right to be confronted by wit- 
nesses against him. State v. Bankston. Sup. Ct. 896 

Delay in making a ‘‘fresh complaint” of rape may lessen 
the value and weight thereof but does not affect its com- 
petency. State v. Tirone. App. Div. 1034 

The State is not required to disclose the identity of an in- 
former, and the trial court need not give any ‘“‘Clawans 
charge” in a prosecution for possession of a dangerous sub- 


1973 Annual Index Page Thirteen 


stance, where the informant’s activities were not part of 
the res gestae of the crime. State v. Boone. App. Div. 1114 

A party who has been asked in interrogatories to annex 
copies of all written reports rendered by proposed expert 
witnesses is under a continuing obligation to supply the 
propounding party with the contents of subsequently re- 
ceived reports, whether written or oral. Clark v. Fog Con- 
tracting Company. App. Div. ............ 1222 

Where prior to trial an expert witness has orally im- 
parted to counsel the substance of the opinion he would 
express at the trial, counsel’s failure to disclose such opin- 
ion to the propounder of interrogatories calling for copies 
of all written reports rendered by proposed experts is 
sufficient grounds for exclusion of the expert’s testimony. 
Clark v. Fog Contracting Company. App. Div. 1222 

Under the Bond rule, an employer whose employee suf- 
fers from aggravation of an arthritic condition cannot es- 
cape by placing the liability upon an earlier employer un- 
less there is evidence that a fixed, arrested and definitely 
measurable compensable condition had developed during 
the first employment. Giagnacovo v. Beggs Bros. Sup. 
Ct. Be : is ere sae Re 

Toll records are admissible in a criminal trial and their 
divulgence therein to law enforcement authorities is not an 
impermissible interception under Section 605 of the Fed- 
eral Communications Act. Cashen v. Spann. App. Div. 1422 

A prosecutor who knows that his witness has previously 
made a statement exculpating the defendant has a duty to 
reveal the truth to court and jury when the witness denies 
during the trial that he ever made such a statement. State 
v. Cahill. Law Div. 1423 

A new trial must be granted where the prosecutor fails 
to correct a false statement by his witness bearing upon 
credibility even though that failure was due to neglect or 
error rather than a deliberate intention to deceive. State v. 
Cahill. Law Div. ; ; " 1423 

The necessary full proof that breathalyzer equipment was 
in proper order is not satisfied by the introduction into evi- 
dence of inspection certificates in lieu of the testimony of 
the state police coordinator who tested the equipment. 
State v. Connors. Monmouth Cty. Ct. 1443 

Comparing defendant’s conduct and physical appearance 
with the standards established in a study which related 
objective symptoms or signs with blood level testing, held, 
in the absence of a breath test, that defendant was oper- 
ating his vehicle while he was under the influence of in- 
toxicating liquor. State v. Connors. Monmouth Cty. Ct. 1443 





Execution 

A judgment creditor of the husband is not permitted to 
proceed under R. 4:46-4 with an execution upon and sale 
of premises held in tenancy by the entirety upon abandon- 
ment of the foreclosure action by the mortgagee since such 
course would unfairly cut off the wife’s interest in the 
premises. Citizens First National Bank of Ridgewood v. 
Grull et als. Chan. Div. 351 


Executive Commission on Ethical Standards— 
Advisory Opinions 
Opinion No. 4, Hearing Officer for Rutgers as State 
Officer 14 
Opinion No. 5, Inheritance Tax District Supervisors or 
Investigators Representing Party Before the Bureau 14 
Opinion No. 6, Conflict of Interest: Administrator in 
Model Cities Program as President of Charitable Organ- 
ization Developing A Community Center 230 
Opinion No. 7, Conflict of Interest: Director of Division 
of Housing and Urban Renewal Having Past Employment 
With Jersey City Redevelopment Agency—Disqualification 
As to J.C.R.A. Matters 231 
Opinion No. 8, Lobbyist Activities Of State Officials 874 
Opinion No. 9, Hearing Officers Or Their Firms Repre- 


senting Client Before State Agencies 898 
Opinion No. 10, Inspectors Investing In Or Disclosing 
Inside Information On Schools They License 898 


Opinion No. 11, State Officer Representing Or Acting On 
A Matter Involving An Organization In Which He Is A 


Member 902 
Opinion No. 12, Outside Part-time Consultant Posi- 
tions er Me ap 1363 
Opinion No. 13, Unofficial Additional Duties by Agen- 
cy Employee 1446 
Opinion No. 14, Outside Part-time Consulting For Federal 
Agency ........ ‘i 1446 
Opinion No. 15, Private Business Ownership 1446 
Opinion No. 16, Conflicting Financial Interests 1447 
Opinion No. 17, Hearing Officer of Civil Service Rep- 
resenting Outside Parties 1466 
Experts 
Where trial judge allowed plaintiff to have psychiatrist 


whose report had not been provided to defendants called 
as a witness, allowed him to testify only as to his quali- 
fication and as to the fact that he had treated plaintiff, and 
in charge referred to the doctor’s testimony and said 
further testimony had been ruled out for legal reasons, 
this is error requiring new trial as to damages. O’Connor 
v. Altus et al. App. Div. 630 

Comparability of other sales relied on by an appraisal 
expert is a question for the court in the first instance and 
cross-examination of the expert thereon out of the presence 
of the jury should be allowed. Paterson v. Bienstock. 
App. Div. 654 

Effective Use Of Expert Testimony In The Tax Court 
And Preparation Of Witnesses, by Martin D. Cohen 673 

Trial judge does not exceed his discretion in allowing 
psychiatrist to testify as to history given to him by plaintiff 
for the purpose of setting forth the matters on which doc- 
tor’s opinion was based. Tramutola v. Bortone et al. Sup. 
Ct. i a 674 

A medical expert is limited to the recitation of his under- 
standing as to what comprises the standards in the profes- 
sion, rather than a statement as to his feelings as to what 
are the legal bases for a physician’s responsibility. Sessel- 
man, et al v. Muhlenberg Hospital et al. App. Div. 894 

It is not the function of an expert to instruct as to the law 
or to be the ultimate trier of the facts. Sesselman, et al v. 
Muhlenberg Hospital et al. App. Div. 894 
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Experts, Cont’d 
Where the need for an expert witness is undisputed, an 
indigent defendant charged with violations of N.J.S.A. 39:4- 
50(a) and N.J.S.A. 39:4-97 is entitled to the appointment of 
an expert witness at public expense. State v. Lippincott. 
Mun. Ct. ree 929 
Reasonable expense incurred for the appointment of an 
expert witness for an indigent defendant charged with vio- 
lations of N.J.S.A. 39:4-50(a) and N.J.S.A. 39:4-97 is to be 
borne by county. State v. Lippincott. Mun. Ct. 929 
A party who has been asked in interrogatories to annex 
copies of all written reports rendered by proposed expert 
witnesses is under a continuing obligation to supply the 
propounding party with the contents of subsequently re- 
ceived reports, whether written or oral. Clark v. Fog Con- 
tracting Company. App. Div. 1222 
Where prior to trial an expert witness has orally im- 
parted to counsel the substance of the opinion he would 
express at the trial, counsel’s failure to disclose such opin- 
ion to the propounder of interrogatories calling for copies 
of all written reports rendered by proposed experts is 
sufficient grounds for exclusion of the expert’s testimony. 
Clark v. Fog Contracting Company. App. Div. 1222 





Expungement of Records 
N.J.S.A. 2A:169-11, which provides for expungement of 
records of convictions for disorderly persons offenses does 
not permit expungement of arrest records; In re Forten- 
bach not followed and disapproved. In re: Raynor. App. 
Div. em 654 
A subsequent conviction bars expungement of the record 
of an earlier conviction even though the record of the later 
conviction has been expunged. State v. D’Angerio. Law 
Div. . te 870 
N.J.S.A. 24:21-28 cannot be retroactively applied to a 21 
year old defendant who had pleaded guilty to and been 
sentenced for possession of marijuana prior to the effective 
date of N.J.S.A. 24:21-28. State v. Rapacchia. Law Div. 872 
Though no probation is imposed, arrest and conviction 
records may stil! be expunged under N.J.S.A. 24:21-28, and 
the expungement process may be instituted at the expira- 
tion of a period of six months from the time of conviction 
or disposition. State v. Carnpobasso. Law Div. 1114 


Extradition 

Under the Extradition Act, the fact that Pennsylvania 
grants extradition of a convict to New Jersey before the 
end of his Pennsylvania sentence is not a permanent waiver 
of that state’s jurisdiction and does not bar later extradi- 
tion back for the completion of the Pennsylvania sentence. 
State v. Parsells. App. Div. 768 
Fair Trade 

Defendants’ argument that the New Jersey Fair Trade 
Act. N.J.S.A. 56:4-3 et seq. and especially the non-signer 
provision, N.J.S.A. 56:4-6. are an unreasonable exercise 
of the state’s police power and violate the federal and 
New Jersey due process clauses rejected. Sony Corp. of 
America v. Value Inc. et al. Chan. Div. 54 

The authority given to manufacturers by the New Jersey 
Fair Trade Act is of a nature which a State may authorize 
under the federal commerce clause since some activities 
of a business may be intrastate and subject to state control. 
Sony Corp. of America v. Value Ine. et al. Chan. Div. 54 

Injunctive relief granted to manufacturer against retailer 
selling products below fair trade prices pursuant to N.J. 
S.A. 56:46 despite federal Economic Stabilization Act of 
1970 since retailer recently coming into New Jersey would 
have been permitted to retail manufacturer’s products at 
its fair trade prices under Phase IT. Sony Corp. of America 
v. Value Inc. et al. Chan. Div 54 
False Pretenses 

Posing as a constable and misstating to a car owner that 
his repossessed car may not be recovered unless charges 
in excess of the garage keeper’s bill are paid constitutes a 
blend of misrepresentations of fact and law and may form 
the basis of the crime of false pretenses. State v. Thyfault. 
Essex County Ct. 


False Swearing 

One who signs a “‘certification in lieu of oath’’ at the foot 
of answers to interrogatories in a civil action may be con- 
victed of the crime of false swearing (N.J.S.A. 2A:131-4) 
for false statements therein. State v. Angelo’s Motor Sales, 
Inc. App. Div. 1238 

R. 1:4-4(b), allowing a certification in lieu of oath, was 
not intended to degrade the solemnity of the affirmation of 
the truth of the answers, nor was it intended to reduce the 
penalty for providing false answers to interrogatories. 
State v. Angelo’s Motor Sales, Inc. App. Div. 1238 


Family Courts 
Comments On ‘Family Court’’ Concept, by Hon. Harold 
M. Nitto 651 


Famiiy Law 
A New Jersey Commission On Family Life, by Rosemary 
Higgins Cass 84 


Federal Communications Act 
Toll records are admissible in a criminal trial and their 
divulgence therein to law enforcement authorities is not an 
impermissible interception under Section 605 of the Fed- 
eral Communications Act. Cashen v. Spann. App. Div. 1422 
U.S. v. McIntire et al. U.S.D.C. 1445 


Federal Courts 

Federal Courts are bound to follow the law of the forum 
state as declared by its legislature or its highest court. 
Marinello v. Shell Oil. U.S.D.C. 206 


Federal Jurisdiction 
While federal court has jurisdiction to entertain suit to 
expire enforcement of allegedly unconstitutional statute it 
should abstain where plaintiffs have been arrested or state 
is construing statute in a way to avoid unconstitutionality. 
Oldroyd v. Kugler. U.S.D.C. 102 
Community Action v. Ash. U.S.D.C. 1207 


Federal Practice 
Federal Speedy Trial Plan Adopted re 473 


Fees 
U.S. Supreme Court Decision In Contingent Fee Rule 
Case - . 94 
Minimum Fee Schedules: A Report By The Bar Institute 
Of New Jersey, by Frank T. Flannery yaad. 
While N.J.S.A. 34:15-10 authorizes allowance of double 
compensation it does not authorize allowance of : double 
counsel fees, medical witness fees or stenographic fees. 
Fletcher v. Ehrlich. App. Div. 331 
The amount of the attorneys’ fees to be paid by the work- 
men’s compensation carrier in a case where the workmen’s 
compensation action and a wrongful death action against a 
third party both are settled is subject to the fee limits 
in R. 1:21-7 and cannot exceed a percentage of the recovery 
equal to the percentage of recovery paid as a fee by the 
administratrix of the employee’s estate. McMullen v. Mary- 
land Casualty Co. Law Div. 479 
The exception to R. 1:21-7(c) for cases in which the client 
is a subrogee does not apply to a carrier’s subrogative re- 
covery under the Workmen’s Compensation Act. McMullen 
v. Maryland Casualty Co. Law Div. : 479 
Fees may be allowed to non-resident medical experts for 
testimony in a workmen’s compensation case where the 
Judge of Compensation finds such testimony necessary for 
the proper presentation of petitioner’s case; Grogan v. 
Granger overruled. Cerasi v. Cooperson Bros. App. Div. 632 
Insurance Executive Suggests New Approach To Con- 
tingent Fees 636 
Contingent Fee Rule Held Unconstitutional 841 
The respondent may be compelled to pay a portion of the 
fee awarded to a nonresident medical witness whose testi- 
mony is necessary for the proper presentation of a peti- 


tioner’s case. Carr v. Campbell Soup Co. App. Div. 889 
Mastrangelo Presents State Bar’s Views On Proposed 
Federal Attorney Fee Restrictions 1013 


Felony Murder 

Where principals in a joint indictment for felony murder 
are tried separately, the prior conviction of a co-defendant 
of second degree murder does not estop the State from 
proceeding against another defendant on the charge of fel- 
ony murder even assuming that the prior conviction consti- 
tuted a finding that no robbery had occurred. State v. Hub- 
bard. App. Div. 526 

Where defendant was tried for felony murder on the 
theory that he had been either a principal or an aider and 
abettor in the forcible rape of the victim, the trial judge 
correctly charged the jury that to find the defendant guilty 
of murder they had to find that he committed or attempted 
to commit the rape but that an intent to kill was not an 
essential element. State v. Foye. Sup. Ct. 1270 


Fictitious Parties 

Where an action is timely instituted against the fictitious- 
ly named manufacturer of the machine which caused plain- 
tiff’s injuries, the manufacturer is identified by amendment 
to the complaint promptly after discovery of the true 
name, and the amended complaint is diligently served, the 
amendment relates back to the filing of the original com- 
plaint for purposes of the statute of limitations. Farrell v. 
Votator Division of Chemetron Corp. Sup. Ct. 142 

An action instituted in compliance with the fictitious 
party rule (R. 4:26-4) is timely even though the amendment 
substituting the true name of the defendant is made and 
served after the limitations period has run. Farrell v. Vota- 
tor Division of Chemetron Corp. Sup. Ct. 142 


Fines 

The juvenile court has jurisdiction to impose a fine in 
connection with an adjudication of guilt and a probationary 
disposition but caution should be used in exercising its dis- 
cretion to do so. State in the Interest of M.L. App. Div. 1034 


Firearms 

A state statute prohibiting possession of a loaded gun 
within a specified distance of an occupied dwelling or 
school playground ‘‘for the purpose of hunting, taking or 
killing any bird or animal” does not preclude a municipal 
ordinance operating in the same area. Township of Chester 
v. Panicucci. Sup. Ct. 202 

Conviction of a non resident transient for possession of a 
firearm in this state without registration or purchaser iden- 
tification card, without proof of knowledge, actual or con- 
structive, of the requirement, would violate due process. 


State v. Hatch. App. Div. 350 
The statutory exception which allows a person to keep or 
carry a firearm about his place of business without a per- 


mit does not extend to anyone not having a proprietary 
interest in the business. State v. Valentine. App. Div. 914 

Proof that a firearm was possessed in a public place is 
not necessary to support a conviction under N.J.S.A. 
2A:151-41 which prohibits possession or carrying of a pistol 
or revolver. State v. Johnson. App. Div. 1358 


Flags 

N.J.S.A. 2A:107-1 (section 1 of the New Jersey Flag Act) 
is void as unconstitutionally vague, overbroad and discrim- 
inatory. State of New Jersey v. Stanley S. Zimmelman. 
Sup. Ct. 350 

Prosecution of defendant for superimposition of the peace 
symbol upon the American flag, presumably because it in- 
volved negation rather than affirmation of official adminis- 
tration policy, is intolerable in a democracy which values 
so highly the right of peaceful dissent. State of New Jersey 
v. Stanley S. Zimmelman. Sup. Ct. 350 


Foreclosure 

A judgment creditor of the husband is not permitted to 
proceed under R. 4:46-4 with an execution upon and sale 
of premises held in tenancy by the entirety upon abandon- 
ment of the foreclosure action by the mortgagee since such 
course would unfairly cut off the wife’s interest in the 
premises. Citizens First National Bank of Ridgewood v. 
Grull et als. Chan. Div. 351 

Relief under R. 4:46-4, the mortgage foreclosure abandon- 
ment rule, is discretionary. Citizens First National Bank of 
Ridgewood v. Grull et als. Chan. Div. 351 


Chancery Division judge properly exercised his equitable 
jurisdiction in refusing foreclosure remedy where mortga- 
gor failed to maintain insurance but corrected this default 
before the foreclosure proceedings and had never defaulted 
on mortgage and tax payments. Kaminski v. London Pub, 
Inc. App. Div. iy. 375 

Assignee of mortgagor’s interest in real estate will not be 
permitted to redeem after foreclosure sale under R. 4:65-5 
where, as here, public interest would be significantly of. 
fended. Lobsenz v. Micucci Holdings, Inc. Chan. Div... 606 

To permit assignee of mortgage to redeem after fore- 
closure sale would offend public policy where assignee 
knew of sale prior thereto but waited for result and took 
assignment thereafter contingent on being allowed to re- 
deem. Lobsenz v. Micucci Holdings, Inc. Chan. Div. 606 

Assignee of mortgage will not be allowed to redeem after 
foreclosure sale where he is in effect trafficking in mortga- 
gor’s misfortune. Lobsenz v. Micucci Holdings, Inc. Chan. 
Div. i neh rp s 606 


Forum Non Conveniens 

Service of process by mail in New York upon a former 
New Jersey resident in a negligence action arising out of 
an automobile collision in Pennsylvania at a time when 
defendant was a New Jersey resident, was operating a 
New Jersey registered car, and was driving with a New 
Jersey license, is sufficient to sustain personal jurisdiction 
where the defendant continued to maintain contacts in 
New Jersey following his establishment of a New York 
residence; however, the doctrine of forum non conveniens 
warrants affording defendant an opportunity to elect to 
accept service in New York or Pennsylvania if he prefers 
to defend suit in either of those states rather than in New 
Jersey. Cooke v. Yarrington. Sup. Ct. 228 


Franchises 
Public policy restricts the unilateral right of an oil com- 
pany to cancel or fail to renew a lease and dealer agree- 
ment with one of its service station operators to situations 
where ‘‘good cause”’ exists. Texaco v. Appleget. Sup. Ct. 999 
Where an oil company owns a service station, leases the 
station to an operator and enters into a written dealer 
agreement with the lessee, the arrangement is that of a 
single business relationship, basically a franchise. Shell v. 
Marinello. Sup. Ct. 999 
Where a business relationship between an oil company 
and its lessee-dealer was basically a franchise which pre- 
dated the enactment of the Franchise Practice Act, public 
policy requires that there be read into the documents, and 
all future lease and dealer agreements which may be nego- 
tiated in good faith between the parties, the restriction 
that the company not have the unilateral right to termin- 
ate, cancel or tail to renew the franchise, including the 
lease, in absence of a showing of good cause in that the 
lessee-dealer has failed to substantially perform under the 
lease and dealer agreement. Shell v. Marinello. Sup. Ct. 999 
The Holiday Inns system, viewed as a whole, is a combi- 
nation and conspiracy to allocate territories horizontally, 
illegal per se. Amer. Mot. Inns v. Holiday Inns, Inc. 
U.S.D.C. 1427 


Freedom of Information 

Secretary of H.E.W. cannot exempt from disclosure rec- 
ords which would be inconsistent with the specific exemp- 
tion requirement of the Freedom of Information Act. 
Stretch v. Weinberger. U.S.D.C. 873 


Gambling 

The public policy of New Jersey no longer can be said to 
condemn gambling per se. Caribe Hilton v. Toland. Sup. 
Ct. a a Senne 895 

New Jersey courts should no longer refuse, on grounds 
of public policy, to entertain a suit for recovery of a gamb- 
ling debt recoverable in the jurisdiction where contracted 
though illegal if contracted in New Jersey. Caribe Hilton 
Hotel v. Toland. Sup. Ct. 895 

One who contracted a gambling debt in a licensed gambl- 
ing room in Puerto Rico may be sued on that debt in New 
Jersey, but he is entitled to assert any defenses available 
to him had the action been instituted in Puerto Rico. Caribe 
Hilton v. Toland. Sup. Ct. 895 


Garage Keeper’s Liens 

Posing as a constable and misstating to a car owner that 
his repossessed car may not be recovered unless charges 
in excess of the garage keeper’s bill are paid constitutes a 
blend of misrepresentations of fact and law and may form 
the basis of the crime of false pretenses. State v. Thyfault. 
Essex County Ct. 8 

The only lien of one repairing a motor vehicle is that af- 
forded by the Garage Keeper’s Lien Act. Diese! Inc. v. 
Associates, etc. et al. App. Div. 1054 

A garage keeper’s lien is subordinate to a perfected se- 
curity interest in the motor vehicle. Diesel Inc. v. Associ- 
ates, etc. et al. App. Div. 1054 


Gifts 

A complaint which seeks to impose a constructive trust 
upon property in the hands of a decedent’s donees given 
while a confidential relationship existed should not be dis- 
missed even though plaintiffs have not satisfied their bur- 
den of proof unless donees show by explicit and convincing 
evidence that there was no deception or undue influence 
and that the transaction was fair, open, voluntary and well 
understood. Dessel et al. v. Dessel et al. App. Div. 122 


Grand Juries 

A statement in a presentment that the Grand Jury be- 
lieves numerous past and present members of a police 
department had been guilty of criminal activities need not 
be expunged though there was not enough evidence to in- 
dict, since it is not a charge against any single officer. In 
the Matter of the Presentment of the Camden County Grand 
Jury. App. Div. 746 

Absent a request by the Prosecutor or the Grand Jury, a 
citizens’ retained attorney may not be present during the 
presentation of an election complaint case to the Grand 
Jury and under no circumstances may he be present dur- 
ing its deliberations. In re Investigation Regarding Ring- 
wood Fact Finding Committee. App. Div. 848 


ywnrse 


Grandparent 

A grandparent does not have the legal right to visit with 
her deceased daughter’s child when the natural father, and 
his second wife who has legally adopted the child, refuse 
to permit it. Ford v. Mimkon. App. Div. 1421 

The adoption statute was intended to protect the adopting 
parents from later disturbance of their relationship with 
the child by the natural parents, and overrides any rights 
of visitation which a grandparent might have by virtue of 
N.J.S.A. 9:2-7.1. Ford v. Mimkon. App. Div. 1421 


Grandparents’ rights of visitation with grandchildren can ° 


rise no higher than the rights afforded natural parents 
after an adoption t has taken place. Ford v. Mimkon. App. 
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Guardians 

On Selecting Guardians Ad Litem: Let’s Re-Examine 
The Issue, by Joseph M. Nolan tees 


Habeas Corpus 

Serviceman is entitled to habeas corpus where Army 
failed to advise him of his right to apply for a discharge for 
failure to meet medical standards for enlistment within 4 
months of his enlistment. Vallecillo v. David. U.S.D.C. 897 


Health 

A company engaged in the wholesale distribution of food, 
drugs and cosmetics is not exempt from the licensure re- 
quirements of N.J.S.A. 24:15-13 and 14 by reason of the 
fact that it is licensed under N.J.S.A. 24:6B-1 by virtue of 
its drug business. Eisler & Company v. State. App. Div. 934 


Heliports 
The State has not pre-empted the field of regulating heli- 
stops and heliports. Boublis et al. v. Garden State Farms, 
Inc. et al. Law Div. 203 
Where no structure of any kind will be placed on land to 
be used as a heliport, no site plan approval, building permit 
or certificate of occupancy is required. Boublis et al v. 
Garden State Farms, Inc., et al. Law Div. 203 
A variance is not needed for a heliport where it is a per- 
mitted accessory use and there is no specific prohibition of 
such use in municipal zoning ordinance. Boublis et al v. 
Garden State. Law Div. 203 
A heliport is an accessory use to the use of land as the 
main plant of widely scattered dairies. Boublis et al v. 
Garden State. Law Div. . 203 


Highways 

The resolution of the New Jersey Highway Authority 
barring motorcycles on the Garden State Parkway is rea- 
sonable and not unconstitutional. Slegers-Forbes, Inc. v. 
New Jersey Highway Authority et al. App. Div. 528 


Holiday Closings 

A municipal ‘“‘holiday closing” ordinance forbidding the 
conducting of business by an establishment other than one 
permitted under the statute, is ultra vires because it is in 
conflict with and preempted by N.J.S. 36:1-2. Paramus v. 
Martin Paint Stores, Inc. Bergen Cty. Ct. 99 


Homicide 

A juvenile may be adjudicated a delinquent upon a 
charge of homicide notwithstanding that at the prior sep- 
arate trial of a similar charge his collaborator had been 
found guilty of robbery and atrocious assault and battery, 
but not guilty of fiomicide. State of New Jersey in the In- 
terest of A.B.M. App. Div. 1206 

Held, that the proofs established that the death of the vic- 
tim was the proximate result of an atrocious assault and 
battery despite evidence that the victim might have sur- 
vived had his injuries not have had superimposed upon 
them the intestinal bleeding from the “‘stress’’ ulcer which 
manifested itself. State of New Jersey in the Interest of 
A.B.M. App. Div. 1206 


Horses 

An owner of a horse should not be held liable without 
fault for damage done by the animal when unattended on a 
public highway, but rather, the general rules of negligence 
apply. Elizabeth Vaclavicek et al v. John Olejarz, etc. 
Sup. Ct. 54 

In a case where an injury | is sustained as a result of un- 
attended horses upon a highway, instructions to the jury 
should contain the propositions that one owes a duty of 
exercising due care to prevent unattended horses from en- 
tering on a highway, whether or not a propensity for same 
was known; that a jury could infer negligence by the pres- 
ence of unattended horses on a highway; and if one relies 
on a corral to contain a horse it must be such that a rea- 
sonable man would believe it adequate for such purpose. 
Elizabeth Vaclavicek et al. v. John Olejarz, etc. Sup. Ct. 54 


Hospital Records 

A patient in a mental hospital is entitled to have his at- 
torney or the attorney’s representative inspect and copy his 
complete medical records where he has signed the neces- 
sary authorization and the inspection is for his benefit. 


Patients, ete. v. Kallen, ete. App. Div. 480 
Hospitals 
The substantial differential between hospital rates 


charged to Blue Cross subscribers and to others does not 
give rise to a claim for discrimination against the hos- 
pitals and Blue Cross since the Blue Cross rates are con- 
trolled by the Commissioners of Insurance and Health. 
Borland v. Bayonne Hospital et al. Chan. Div. 310 

A hospital owned and operated by a city is not a “‘non- 
profit corporation exclusively for hospital purposes”’ within 
N.J.S.A. 2A:53A-8 and hence does not have the $10,000 
limit on liability for negligence conferred by that statute. 
Winters v. Jersey City. Sup. Ct. 654 

N.J.S.A. 2A:53A-8 is not applicable to a claim against a 
municipal corporation for damages resulting from its im- 
proper operation of its hospital. Tramutola v. Bortone et al. 
Sup. Ct. 674 

Absent a showing that the housing of ‘civilly insane” 
patients with ‘criminally insane” patients would injure 
the former, the court will not interfere with the adminis- 
trative housing decisions of mental reciiale Singer v. 
State. Sup. Ct. 937 


Hotels 
Administrative Aspects Of The Hotel And Multiple we 
ing Regulations, by Sol A. Metzger 


House Counsel 


Supreme Court Seeks Comments On Practice By House 
Counsel 745 


Housing 

Ordinance requiring owners of multiple dwellings to post 
security with a municipal commission empowered to ex- 
pend moneys from the fund for repairs where the landlord, 
after 24 hours’ notice, has failed to correct defective 
“emergency conditions,” is constitutional. Apartment 
House Council v. Borough of Ridgefield. Law Div. 430 

Municipality has power to enact ordinance providing for 
mininium floor space per occupant in residences. Sente v. 


Mayor and Council of Clifton. App. Div. 503 
Code Enforcement Frustrated, by Stephen Sussna, 
Ph.D. es i 889 


Housing Projects 

Under N.J.S.A. 55:16-18 it is not necessary that the hous- 
ing project itself be constructed in a blig ghted area in order 
to secure an exemption from real estate taxation; it is 
sufficient that the project be located in a municipality that 
has any blighted area and that the project be an improve- 
ment made for the purpose of the clearance, replanning, 
development or redevelopment of any blighted area. Cer- 
vase & Imperiale v. Kawaida Towers, Inc. et al. Chan. 
PAGS. ws. 1035 

There is nothing in the Limited Dividend Non-Profit Hous- 
ing Corporation Act, N.J.S.A. 55:16-1 et seq., which re- 
quires prior planning board approval. Cervase & Imperiale 
v. Kawaida Towers, Inc. et al. Chan. Div. 1035 

The requirement of giving consideration to and taking 
cognizance of the existence of zoning or other regulations 
to protect adequately a proposed housing project under the 
New Jersey Housing Finance Law of 1967, N.J.S.A. 55:14J-1 
et seq., does not mandate that the Housing Finance Agen- 
cy refer the project to the local planning buard. Cervase & 
Imperiale v. Kawaida Towers, Inc. et al. Chan. Div. . 1035 


Hunting 

A state statute prohibiting possession of a loaded gun 
within a specified distance of an occupied dwelling or 
school playground ‘“‘for the purpose of hunting, taking or 
killing any bird or animal” does not preclude a municipal 
ordinance operating in the same area. Township of Chester 
v. Panicucci. Sup. Ct. 202 


Husband and Wife 
Where insurance company had not relied on interspousal 
immunity and had promptly conducted and proceeded with 
its investigation of the accident, the case does not fall with- 
in the rule of Darrow v. Hanover Tp. which had as its 
rationale for prospective application of elimination of in- 
terspousal immunity the fact that insurance companies 
justifiably relied on interspousal immunity doctrine. Gotsch 
v. Gotsch. Cty. Ct. 55 
Agreements between husband and wife executed volun- 
tarily and understandingly for the purpose of settling is- 
sues of alimony and support are specifically enforceable 
but only to the extent that they are just and equitable. 
Edelman v. Edelman. Chan. Div. 846 
A husband and wife may be charged with conspiracy un- 
der N.J.S.A. 2A:98-1. State v. Pittman. Law Div. 870 
The common law concept of the unity of spouses is no 
longer realistic in view of recent changes in the status of 
women, and does not bar a charge of conspiracy against a 
married couple. State v. Pittman. Law Div. 870 
A wife, in the purchase of necessaries, is presumed to be 
acting as agent for her husband, and as agent for a dis- 
closed principal she incurs no personal liability on the 
contract of purchase unless the credit was extended to her 
individually or she expressly contracted to be liable; but 
she is liable for non-necessaries and for any purchases 
made after a separation. S. P. Dunham’s and Co. v. Dzu- 
rinko et al. App. Div. 1359 
Sillery v. Fagan, 120 N.J. Super. 416, disapproved. S. P. 
Dunham’s and Co. v. Dzurinko et al. App. Div. 1359 


Immunity 
Prison wardens and keepers are entitled to the protection 
afforded by the doctrine which immunizes administrative 
supervisory exercises of judgment and discretion so long as 
made conscientiously and in good faith, against claims 
against them by an inmate for injuries sustained in an as- 
sault by another inmate. Harris v. State of New Jersey. 
Sup. Ct. 6 
Where insurance company had not relied on interspousal 
immunity and had promptly conducted and pr oceeded with 
its investigation of the accident, the case does not fall with- 
in the rule of Darrow v. Hanover Tp. which had as its 
rationale for prospective application of elimination of in- 
terspousal immunity the fact that insurance companies 
justifiably relied on interspousal immunity doctrine. Gotsch 
v. Gotsch. Cty. Ct. 55 
N.J.S.A. 2A:42A-1 does not confer immunity on a land- 
owner from liability for injuries suffered by a musician in 
a band concert given for the public. Villanova v. American 
et al. App. Div. 425 
The immunity conferred by N.J.S.A. 2A:42A-1 applies 
to physical, outdoor sports in which the injured party using 
the lands is himself involved rather than ‘‘spectator 
sports”. Villanova v. American et al. App. Div. 425 
The abolition of parent-child immunity is not as extensive 
as the abolition of interspousal immunity since parent-child 
immunity is abolished only as to claims by an injured un- 
emancipated child against his tortfeasor parent for injuries 
suffered in a motor vehicle accident. DiMartino v. Ven- 
trella et al. Law Div. 479 
A suit by an injured parent against a tortfeasor child is 
barred by the doctrine of parent-child immunity. DiMar- 
tino v. Ventrella et al. Law Div. 479 
Whether or not an insurance carrier relied on immunity 
is inconsequential on the issue of whether or not there 
should be immunity as a matter of substantive law since 
justified reliance solely concerns the issue of prospective- 
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retrospective application of a change of a common law 
doctrine but does not concern the actual change or con- 
tinuance of the substantive doctrine itself. DiMartino v. 
Ventrella et al. Law Div. 479 
The holding and general tenor of the decision in Darrow 
v. Hanover Tp., 58 N.J. 410, (1971) indicate a deliberate 
and conscious mandate to limit the availability of inter- 
spousal and parent-child claims, foreclosing consideration 
of claims of non-reliance in causes antedating the respec- 
tive decisions abrogating immunity. DiMartino v. Ventrella 
et al. Law Div. 479 
A trial court in which an indictment is being tried is em- 
powered under N.J.S.A. 2A:81-17.3 to commit a witness who 
refuses to testify after being granted immunity to the coun- 
ty jail for the duration of the trial and pending trial of 
other open counts of the indictment against the same de- 
fendant and others. State v. Sotteriou et al. App. Div. 528 
Darrow v. Hanover does not ban actions on antenuptial 
torts occurring before the Immer v. Risko decision where 
the policy considerations of Darrow, i.e., an unfair burden 
upon the insurance companies in defending because they 
would not have investigated having justifiably relied ~ the 
interspousal immunity “rule, are not present; Berry v. Ber- 
ry overruled. Gotsch v. Gotsch. Sup. Ct. 872 
A claim for injuries sustained by a student while passing 
through a rusted chain- link fence on municipal property 
on a shortcut to his home for lunch is not barred by N.J 
S.A. 40:9-2. Caltavuturo v. City of Passaic, etc. App. Div. 936 
The alleged negligence of a municipality in taking ineffec- 
tual steps to correct a known defective condition on its 
property is not the type of discretionary governmental 
policy determination which is immune from tort liability. 
Caltavuturo v. City of Passaic, ete. App. Div. 936 
The State of New Jersey is immune from suit for a tort 
which occurred prior to July 1, 1972. Maule v. Conduit & 
Foundation Corp. Law Div. 1014 
The intention of the Supreme Court decision in Willis v. 
Dept. of Conservation and Economic Development, was to 
leave the mechanics of setting up a means of recovery for 
tort against the State, as well as a date when recovery 
would be allowed, within the discretion of the Legislature. 
Maule v. Conduit & Foundation Corp. Law Div. 1014 
The Legislature did not violate the equal protection 
clauses of either the Federal or State Constitutions by ex- 
cepting the Willis case from the provisions of the ‘‘New 
Jersey Tort Claims Act” and fixing July 1, 1972, as the 
effective date of the Act. Maule v. Conduit & Foundation 
Corp. Law Div. 1014 
N.J.S.A. 2A:42A-3 does not give immunity to the owner, 
lessee or occupant of property in a residential area for 
injuries or death growing out of the use of swimming pool 
located thereon. Boileau et al v. DeCecco et al. App. 
Divs... 1343 
Prosecutor is cloaked with the same immunity as a judge 
and where there is no evidence that prosecutor acted for 
personal reasons he is immune from civil liability. 
Cashen v. Spann. App. Div. 1422 
A governmental agent cannot be made responsible in a 
judicial tribunal for obeying the lawful command of the 
government. Cashen v. Spann. App. Div. 1422 
Where governmental officials act in a ministerial fashion, 
immunity will not be available but where the official acts 
in a discretionary fashion, immunity will be present unless 
ill will or bad faith be shown. Cashen v. Spann. App. 
Div. 1422 


Impersonating A Public Officer 

One who falsely holds himself out as a ‘“‘constable’’ may 
be convicted of the crime of impersonating a public officer, 
N.J.S.A. 2A:135-10. State v. Thyfault. Essex Cty. Ct. 8 


Indemnification 

A party seeking common law indemnification from an- 
other must be without personal fault. Schramm v. Arsenal 
App. Div. 768 

A board of education member who is acquitted on a 
charge of criminal extortion from contractors doing busi- 
ness with the board is not entitled to indemnification for 
counsel fees and expenses under N.J.S.A. 18A:12-20 since 
such alleged conduct is not in the course of performance 
of duties as a member of a board of education. Powers v. 
Union City Bd. of Ed. Law Div. 998 


Indictments 

Venue under a State Grand Jury indictment need not be 
in the county or district where the alleged crime was com- 
mitted because such indictments are not subject to R. 3:14-1 
and because the Act empowers the Assignment Judge to 
designate the county of venue for trial. State v. Armellino 
et al. App. Div. 247 

A superseding complaint or indictment does not vitiate 
an earlier one; prosecution may be on either complaint. 
State v. Cummings. App. Div. 374 

An indictment charging defendants with the maintenance 
of a common nuisance resorted to by persons for unlawful 
activities involving narcotic drugs contrary to N.J.S. 
24:21-35a fails to state a crime since that statute merely 
provides for statutory forfeitures; however, the indictment 
should not be dismissed, but amended to charge a violation 
of N.J.S.A. 2A:130-2 and 3, the general nuisance statute. 
State v. Blackman. App. Div. 1134 


Indigents 
An indigent patient is entitled to the appointment of an 
independent psychiatrist named by the court in a commit- 
ment proceeding. In re Gannon. Somerset Cty. Ct. 376 
Where the need for an expert witness is undisputed, an 
indigent defendant charged with violations of N.J.S.A. 39:4- 
50(a) and N.J.S.A. 39:4-97 is entitled to the appointment of 
an expert witness at public expense. State v. Lippincott. 
Mun. Ct. 929 
Reasonable expense incurred for the appointment of an 
expert witness for an indigent defendant charged with vio- 
lations of N.J.S.A. 39:4-50(a) and N.J.S.A. 39:4-97 is to be 
borne by county. State v. Lippincott. Mun. Ct. 929 
Assignment of expert witness to aid in defense of indigent 
defendant is within Municipal Court’s broad discretionary 
powers. State v. Lippincott. Mun. Ct. 929 
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Industrial Commissions 

The qualifications for appointment to an industrial com- 
mission set forth in N.J.S.A. 40:55B-5 are directory, not 
mandatory. Kohler v. Barnes et al. Law Div. 431 

The qualifications in N.J.S.A. 40:55B-5 are reasonably 
related to the specialized demands of membership on such 
a Commission as well as to the demands on the Commis- 
sion as a whole and N.J.S.A. 40:55B-5 is constitutional. 
Kohler v. Barnes et al. Law Div. 431 


Infants 

Under N.J.S.A. 9:17B-1-2-3 persons 18 years of age or 
older are no longer minors and are therefore entitled to 
receive funds on deposit with the Surrogate resulting from 
court approval of settlements entered on their behalf when 
they were infants. In re Guardianship of Morgan and in re 
Guardianship of Donka. Morris Cty. Ct. 93 

One who was an infant at the time of injury can, on at- 
taining the age of 18, settle her claim for damages and 
execute a valid release thereof without a ‘‘friendly’’. Hull 
etc., et al v. Weir et al. Law Div. 203 

A possessor ot land is liable to an infant trespasser for 
physical harm caused thereon by an artificial condition if 
(a) he knows or has reason to know children are likely to 
trespass at the place where the condition exists, and (b 
the children because of their age do not discover the con- 
dition or realize the risk involved in intermeddling with it 
or in coming within the area made dangerous by it. Gary 
Haase, etc. v. North Hudson Scrap Iron Corp., etc. Sup. 
Ct. oe S% 329 
Absence of a nonparty parent’s consent to a friendly 
judgment is not alone sufficient reason to vacate the judg- 
ment; there must also be proof of either fraud or some 
other factor warranting vacating the judgment. Norton v. 
Vena. App. Div. 350 


Inheritance Tax 
Proceeds of life insurance policies paid to testamentary 
trusts are not exempt from Transfer Inheritance Tax. 
Manufacturers Hanover Trust v. Glaser. App. Div. 497 
Transfers, as to which either the transferor retained no 
interest at inception or irrevocably disposed of any retained 
interest more than 3 years before death, are not subject to 
inheritance tax as a transfer intended to take effect at 
death. Drye v. Glaser. Sup. Ct. 1055 
Where the decedent had more than 3 years before his 
death divested himself of all interest or personal benefit 
in a single premium life insurance-annuity combination, 
the proceeds of the insurance are exempted from inherit- 
ance tax by N.J.S.A. 54:34-1.1. Drye v. Glaser. Sup. Ct. 1055 
The proceeds of life insurance owned by a closely held 
corporation and payable to the corporation are to be in- 
cluded as an asset of the corporation in arriving at the 
value of the stock; the proceeds are not exempt from the 
inheritance tax imposed on the transfer of the stock. In re 
Estate of John M. Carew, deceased. App. Div. 1444 
Where no value was attributed to good will in the valu- 
ation of corporate stock for inheritance tax purposes, there 
is no basis for offsetting the value of the insurance pro- 
ceeds on the president’s life by the value of his services. 


In re Estate of John M. Carew, deceased. App. Div. 1444 
Injunctions 
Injunctive relief granted to manufacturer against re- 






tailer selling products below fair trade prices pursuant to 
N.J.S.A. 56:4-6 despite federal Economic Stabilization Act 
of 1970 since retailer recently coming into New Jersey 
uld have been permitted to retail manufacturer’s prod- 

ts r trade prices under Phase II. Sony Corp. of 

ica v. Value Inc. et al. Chan. Div. 54 
The Goverr t is entitled to injunctive relief to abate 
§ U.S.C. 



















violati ( ‘403, the statute regulating work in 
navigable waters, without proof of ir harm 
U.S.A. v. Stoeco Homes, Inc. U.S.D.C. 873 

U.S. v. McIntire et al. U.S.D.C. 1445 


Inspection of Records 
A patient in a mental hospital is entitled to have his at- 
torney or the attorney’s representative inspect and copy his 








complete medical records where he has signed the neces- 
sary authorization and the inspection is for his benefit 
Patients, etc. v. Kallen, etc. App. Div. 480 


Instructions 
In a case where an injury is sustained as a result of un- 
attended horses upon a highway, instructions to the jury 
should contain the propositions that one owes a duty of 
exercising due care to prevent unattended horses from en- 
tering on a highway, whether or not a propensity for same 
was known: that a jury could infer negligence by the pres- 
ence of unattended horses on a highway; ard if one relies 
on a corral to contain a horse it must be such that a rea- 
sonable man would believe it adequate for such purpose. 
Elizabeth Vaclavicek et al. v. John Olejarz, etc. Sup. Ct. 54 
A failure to charge that there must be corroboration of 
the witnesses’ testimony to sustain a conviction for perjury 
does not constitute plain error where five witnesses testified 
to the effect that defendant knowingly lied in his testimony 
before the grand jury. State v. Cattaneo. App. Div. 449 
The failure to give the jury guidelines or standards on 
the meaning of “‘dangerous knife’’ and the exclusion of de- 
fendant’s explanation for carrying a pocketknife constitute 
prejudicial error. State v. Green. Sup. Ct. 606 
Failure to instruct the jury that a ‘‘fresh complaint” is 
not to be considered as a substantive corroboration of the 
rape but solely to bolster the victim’s credibility is plain 
error. State v. Tirone. App. Div. 1034 


Insurance 

Where plaintiff’s vehicle following accident was taken to 
repair shop and plaintiff’s collision carrier handled all ne- 
gotiations with shop and car was still not returned to plain- 
tiff more than two years after accident, carrier is liable for 
total loss of vehicle having made a binding election to re- 
pair and having made a cash payment to plaintiff follow- 
ing the accident with the understanding that any subse 
quently discovered damage would be paid for by carrier. 
Dwane v. West Amer. Ins. Co. Burlington Dist. Ct. 54 


Under the Interstate Commerce Act the certificated car- 
rier is the primary insurer of a tractor and trailer leased 
to it by another and the lessor’s policy qualifies as excess 
coverage only. Carolina Casualty v. Belford Trucking and 
Neighbors et al. App. Div. _ 98 

Insuror of lessor of motor vehicle is entitled to reim- 
bursement from licensed interstate carrier lessee for rea- 
sonable settlement and expenses incurred in defending suit 
for injuries sustained by third parties. Carolina Casualty 
v. Belford Trucking and Neighbors et al. App. Div. 98 

For the omnibus clause of an automobile insurance policy 
to be effective, all that is needed is a permissive use of the 
vehicle. Liberty Mutual v. O’Rourke. Chan. Div. 117 

Assistance rendered to restart a vehicle is a permissive 
use within the scope of the omnibus clause. Liberty Mutual 
v. O'Rourke. Chan. Div. 117 

‘Intentionally caused” injuries excluded from coverage 
under an exclusionary clause are those injuries desired or 
which result with substantial certainty from the acts of the 
insured, not those only wantonly caused. Hanover Ins. 
Group v. Cameron. Chan. Div. 143 

Reservation of rights agreements are unenforceable un- 
less the carrier has given new consideration for that agree- 
ment. Hanover Ins. Group v. Cameron. Chan. Div. 143 

The average layman who receives a “‘broad form” of a 
homeowners policy would normally expect personal lia- 
bility coverage for accidental injuries suffered on his prop- 
erty and he should not be subject to hidden pitfalls. Solomon 
et al v. Continental Insurance Co. et al. App. Div. 205 

In fairness to the policyholders, exclusions must be prom- 
inently placed and clearly phrased; any exclusionary or 
limiting provision conceived by reading collectively vari- 
ous clauses scattered throughout the basic policy and at- 
tached rider, would not bar plaintiffs from claiming the 
coverage they reasonably anticipated. Solomon et al v. 
Continental Insurance Co. et al. App. Div. 205 

It is the insurer’s burden to obtain through its repre- 
sentatives all information pertinent to the risk. Solomon et 
al v. Continental Insurance Co. et al. App. Div. 205 

Assurance by girl in insurance agent’s office that they 
were “insured for all’’ could possibly create equ.table es- 
toppel to bar a defense of non-coverage. Solomon et al v. 
Continental Insurance Co. et al. App. Div. 205 

The “‘reasonably believed’ language in a non-owned ve- 
hicle coverage clause is broader in scope than that of 
‘with permission’ language; the test is whether the user 
subjectively and reasonably believed the owner was willing 
to permit him to use the car. State Farm Mutual Auto- 
mobile Insurance v. Zurich American Insurance, etc. Sup. 
Ct. 227 

Permission to use another’s car does not involve a spe- 
cific ritual and should readily be implied from circum- 
stances, especially when the actors are friends and the use 
involved is quite small. State Farm Mutual Automobile In- 
surance v. Zurich American Insurance, etc. Sup. Ct. 227 

Where A, B, and C are students at the same high school, 
A and B owned ‘“‘distinct’’ cars, A obtained permission to 
drive B’s car, A left behind his car with the keys in the ig- 
nition, and A’s car was then driven by C with B as a 
passenger therein, a factual issue is presented as to wheth- 
er B had permission to use A’s car and whether C’s oper- 
ation of A’s car was in furtherance of such use as to pro- 
vide coverage under the omnibus clause of A’s policy. State 
Farm Mutual Automobile Insurance v. Zurich American 
Insurance, etc. Sup. Ct. 227 

Where B has implied permission from A to use A’s car 
which B exercises by allowing C to drive it with B as a 
passenger, C is a covered insured under the initial-permis- 
sion rule in its sub-permittee variation. State Farm Mutual 
Automobile Insurance v. Zurich American Insurance, etc. 
Sup. Ct. of ae 227 

A fire insurance policy provision requiring suit to be com- 
menced within twelve months after loss is not entitled to 
the dignity of a general statute of limitations. Nieder v. 
Royal Idem. Ins. Co. v. Di Meglio et al. Sup. Ct. 310 

An insurer’s unjustifiable withholding of information con- 
cerning a fire insurance policy, which deprives insured of 
actual knowledge or knowledge reasonably imputable to 
her concerning twelve month suit requirement will pre- 
clude insurer from asserting such a defense. Nieder v. 
Royal Idem. Ins. Co. v. Di Meglio et al. Sup. Ct. 310 

The substantial differential between hospital rates 
charged to Blue Cross subscribers and to others does not 
give rise to a claim for discrimination against the hos- 
pitals and Blue Cross since the Blue Cross rates are con- 
trolled by the Commissioners of Insurance and Health. 
Borland v. Bayonne Hospital et al. Chan. Div. 310 

An insurer, having voluntarily made payment to its in- 
sured under an Uninsured Motorist Endorsement, is es- 
topped from thereafter bringing or maintaining suit against 
the owner of an insured vehicle claiming that vehicle had 
caused the injuries for which it had paid under the unin- 
sured motorist coverage. Kearny v. Chemical Leaman 
Lines Co., Inc. et al. Law Div. 331 

Uninsured motor vehicle coverage endorsement requir- 
ing corroboration and requiring notice of accident to be 
filed with police within forty-eight hours is valid. Obst v. 
State Farm, etc. Chan. Div. 369 

Scope of uninsured motor vehicle coverage endorsement 
is not as broad as coverage granted by the Unsatisfied 
Claim and Judgment Fund. Obst v. State Farm, ete. 
Chan. Div. 369 

Whether or not an insurance carrier relied on immunity 
is inconsequential on the issue of whether or not there 
should be immunity as a matter of substantive law since 
justified reliance solely concerns the issue of prospective- 
retrospective application of a change of a common law 
doctrine but does not concern the actual change or con- 
tinuance of the substantive doctrine itself. DiMartino v. 
Ventrella et al. Law Div. 479 

The holding and general tenor of the decision in Darrow 
v. Hanover Tp., 58 N.J. 410, (1971) indicate a deliberate 
and conscious mandate to limit the availability of inter- 
spousal and parent-child claims, foreclosing consideration 
of claims of non-reliance in causes antedating the respec- 
tive decisions abrogating immunity. DiMartino v. Ventrella 
et al. Law Div. 479 


Services rendered by a licensed professional engineer in 
supervising construction which required the specialized 
knowledge and menial skill of a professional engineer are 
in the nature of ‘‘professional services’? under the errors 
and omissions clause of the engineer’s insurance policy. 
Atlantic Mutual v. Continental National. Law Div. 479 

Where employees of contractor were injured as a result 
of sewer trench collapse due to negligent supervision by 
professional engineer, liability for payment of settlement 
is imposed upon malpractice insurer rather than upon 
comprehensive general liability insurer. Atlantic Mutual v. 
Continental National. Law Div. 479 

Where two policies cover the same loss and one contains 
a pro rata clause and the other an excess coverage clause 
the insurer under the excess policy is not liable until the 
insurer on the pro rata policy has paid to the extent of its 
policy liability. Atlantic Mutual v. Continental National. 
Law Div. 479 

Proceeds of life insurance policies paid to testamentary 
trusts are not exempt from Transfer Inheritance Tax. 
Manufacturers Hanover Trust v. Glaser. App. Div. 497 

Provisions of a malpractice insurance policy limiting 
coverage to claims reported during the period of the policy 
provided the malpractice occurred during the coverage 
period of a policy issued by the same company are con- 
trary to public policy and void. Jones v. Continental Cas- 
ualty Co. Chan. Div. 502 

A carrier’s liability under the uninsured motorists clause 
does not depend upon whether a compensation proceeding 
has or has not reached judgment before the arbitrator 
reaches the issue of credit. Brooks v. Pennsylvania Manu- 
facturers’ Association Ins. Co. Sup. Ct. 656 

Payment under the uninsured motorists clause should 
normally be made forthwith, giving the liability carrier an 
appropriate interest in the compensation award; but where 
the legality of the payment depends upon an issue of for- 
eign law, the award should be held in trust pending adjudi- 
cation by that foreign jurisdiction wherein the compensa- 
tion proceeding 1s pending. Brooks v. Pennsylvania Manu- 
facturers’ Association Ins. Co. Sup. Ct. 656 

Service as an ‘‘outside’”’ director of a bank is within the 
‘business pursuit’’ exclusion in a liability policy. Stern v. 
Ins. Co. of North America. Sup. Ct. 680 

Although a policy covered two vehicles and separate 
premiums were paid for uninsured motorist coverage for 
each vehicle, the limit of liability for bodily injury for one 
person injured in an accident with an uninsured motorist 
while operating one of the insured vehicles is $10,000. All- 
state Ins. Co. v. McHugh. Chan. Div. 726 

In order for an insurer to disclaim coverage where the 
policy holder has breached the notice provision, the insurer 
must show additionally that there is a likelihood it will 
suffer appreciable prejudice. Conklin v. Heymann et al. 
Law Div. By ie 785 

Policy requirement of corroborating testimcny by com- 
petent evidence in a ‘‘no contact’’ accident, is .\o be given 
the broadest construction, and includes such things as on- 
the-scene police investigations and timely reporting to the 
insurer. Conklin v. Heymann et al. Law Div. 785 

In settlement negotiations, liability insurance carriers 
are to be held closely to good faith in a responsible degree 
and will be liable for any excess verdict for failure so to 
act. Rova v. Investors. App. Div. 848 

Liability insurer is liable for any excess verdict where 
on the facts it should have but did not offer without qualifi- 
cation its policy limits in settlement, even though there 
was no firm demand or assurance from the plaintiff that 
the action could be settled at or within the policy limits. 
Rova v. Investors. App. Div. 848 

Source of funds used by insured to pay judgment is im- 
material in his suit against insurer to recover payment of 
excess over insurance coverage. Rova v. Investors. App. 
Div. SDR ras 848 
Decision in Bowers v. Camden Fire extended to cover 
situation where there was no firm offer to settle within 
policy limits. Rova v. Investors. App. Div. 848 

Stock Car Collision Injuries Excluded 879 

Where husband intentionally burned home held in ten- 
ancy by the entirety, and then took his life, wife who 
played no part in the fire can recover one half of the dam- 
ages within the limits of the fire insurance policy issued in 
both their names. Howell v. Ohio Casualty Ins. Co. Law 
Div. ae 896 
The term “‘one occurrence”, as used in the deductible 
section of a liability policy, includes a single and continu- 
ous operation completed within the course of one or two 
days by one individual resulting in damage to 34 separate 
apartments. Wilkinson & Son v. Providence Washington 
Ins. Co. Law Div. 914 

When the definition of a term is not given in an insurance 
policy, the term must be given its plain, ordinary and 
popular meaning, and must be interpreted as understood 
by the average insured when purchasing the policy. Wil- 
kinson & Son v. Providence Washington Ins. Co. Law 
Div. 20 fee pevicin are 914 
An “Owners, Landlords, and Tenants Liability”’ policy 
covering the operations of the insured’s store premises 
does not cover an injured third party’s claim for injuries 
suffered because of a negligent sale of darts to a minor, 
where no premium was paid or coverage extended for 
‘completed operations hazard’’ or “‘products hazard” and 
these hazards are expressly excluded and clearly defined as 
covering injuries from goods sold. Meisner v. Aetna Life & 
Casualty Co. App. Div. 934 

Ratio of premiums to net worth for insurance rate-mak- 
ing purposes may properly be based on an industry, rather 
than individual, insurer approach. In re The Insurance 
Rating Board. Sup. Ct. 1022 

In setting automobile insurance rates, the Commissioner 
of Insurance is not bound to accept theoretical postulates 
or assumptions by the parties; he may properly bring to 
bear his expert judgment with respect to those premises 
and the forecasts which emerged from them. In re The In- 
surance Rating Board. Sup. Ct. 1022 

The Commissioner is not bound to use the industrywide 
average ratio of premium-to-net-worth where the ratios 
varied considerably among substantial insurers. In re The 
Insurance Rating Board. Sup. Ct. 1022 
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Insurance, Cont’d 
An applicant for title insurance and his attorney are un- 
der a duty to make full and prompt disclosure to the title 
insurance company of information regarding a material 
defect in title; the knowing suppression or failure to make 
timely disclosure of such information constitutes a material 
misrepresentation voiding the insurance thereof. Weir v. 
City Title Ins. Co. App. Div. 1034 
An insured is entitled to counsel fees incurred in defend- 
ing a declaratory judgment action brought by his insurer 
against him and another insurance company even though 
the insurer acted in good faith in contending that the other 
company’s policy covered the claim in question. N.J. Manu- 
facturers Ins. Co. v. Consolidated et al. Law Div. 1054 
A partner in an accounting firm who is hospitalized and 
not working on the date on which an insurance becomes 
effective is not covered if the policy excludes any who are 
“not actively at work on full time” on that date, even 
though he may be receiving his normal share of the profits 
of the firm. Blum v. The Prudential Insurance Company of 
America. Law Div. 1254 
Where a New Jersey resident, employed in New York, is 
injured in an automobile accident in New Jersey, and, in a 
third-party action in New Jersey, recovers an amount in 
excess of the disability benefits which he received from the 
New York employer’s insurance carrier, the carrier is en- 
titled to enforcement of its subrogation rights under the 
New York statute, subject to the payment of a pro rata 
share of the costs and attorneys’ fees incurred by the em- 
ployee in effecting a recovery. Breslin v. Liberty Mutual 
Ins. Co. and Arcadipone v. Ford and Paterson. Law 
Div. 1254 
The standard Homeowners policy would cover injuries 
which resulted when a bullet fired by the insured struck 
a person who was assaulting him, if he only intended to 
fire a warning shot and not to hit the victim. Lyons v. 
Hartford Insurance Group et al. App. Div. 1271 
Where goods had arrived at their destination and were 
merely being stored prior to unloading, transit had ceased 
and insured could not recover under an “‘in transit’’ policy. 
Boonton Handbag Co., Inc. v. Home Ins. Co. App. Div. 1342 
Temporary stops, even overnight, minor deviations en 
route and the like do not take the goods out of transit. 
Boonton Handbag Co., Inc. v. Home Ins. Co. App. Div. 1342 
The proceeds of life insurance owned by a closely held 
corporation and payable to the corporation are to be in- 
cluded as an asset ot the corporation in arriving at the 
value of the stock; the proceeds are not exempt from the 
inheritance tax imposed on the transfer of the stock. In re 
Estate of John M. Carew, deceased. App. Div. 1444 


Interest 

The allowance of pre-judgment interest in tort actions in 
accordance with the terms of R. 4:42-11(b) is a proper 
exercise of the adjudicative power of the courts, especially 
since the Legislature has not dealt with the subject. Busik 
v. Levine. Sup. Ct. 935 

The adoption of R. 4:42-11(b) was a proper exercise of 
the Supreme Court’s rule-making power since the subject 
matter concerns practice and procedure, despite its ‘‘sub- 


stantive’” impact. Busik v. Levine. Sup. Ct. 935 
The Rule that prejudgment interest be paid on tort claims 
operates retrospectively. Busik v. Levine. Sup. Ct. 935 


Interest on a condemnation award against a public util- 
ity is to be computed from the date of the commencement 
of the action, in accordance with N.J.S.A. 20:3-31, even 
though the utility is not then entitled to take possession. 
Public Service Electric & Gas Company v. Oldwick Farms, 
Inc. App. Div. 1034 

Under the Eminent Domain Act of 1971, (N.J.S.A. 20:3-1 
et seq.), where a condemnor has made a deposit and the 
ultimate award is greater, interest is awarded only on the 
excess and is figured from the date of deposit and not from 
the date of the filing of the complaint. Township of Wayne 


v. Ricmin, Inc. et al. App. Div. 1036 
Intermediaries 

Opinion No. 264—Unauthorized Practice—Intermediaries 
~Reviewing Deeds for Realtors. 1239 
Interrogatories ; 


One who signs a ‘‘certification in lieu of oath’’ at the foot 
of answers to interrogatories in a civil action may be con- 
victed of the crime of false swearing (N.J.S.A. 2A:131-4) 
for false statements therein. State v. Angelo’s Motor Sales, 
Ine. App. Div. 1238 

R. 1:4-4(b), allowing a certification in lieu of oath, was 
not intended to degrade the solemnity of the affirmation of 
the truth of the answers, nor was it intended to reduce the 
penalty for providing false answers to interrogatories. 
State v. Angelo’s Motor Sales, Inc. App. Div. 1238 


Interstate Commerce 

Under the Interstate Commerce Act the certificated car- 
rier is the primary insurer of a tractor and trailer leased 
to it by another and the lessor’s policy qualifies as excess 
coverage only. Carolina Casualty v. Belford Trucking and 
Neighbors et al. App. Div. 98 

Insuror of lessor of motor vehicle is entitled to reim- 
bursement from licensed interstate carrier lessee for rea- 
sonable settlement and expenses incurred in defending suit 
for injuries sustained by third parties. Carolina Casualty 
v. Belford Trucking and Neighbors et al. App. Div. 98 

Denial of I.C.C. permit application remanded to I.C.C. 
for further hearing and findings where its denial was not 
supported by specific findings of fact. National v. U.S. 
U.S.D.C. 897 


Intervention 

Intervention after final judgment is unusual and will not 
be granted where only effect of the judgment on the ap- 
plicants is by way of stare decisis and not by way of res 
judicata or collateral estoppel to an independent action 
which applicants can bring. Hanover v. Morristown and 
National Business Aircraft Inc. et al. App. Div. 75 


Intoxication 

Where decedent was in a state of gross intoxication when 
he was killed in an automobile accident assumed to have 
arisen out of and in the course of his employment, com- 
pensation will be denied under N.J.S.A. 34:15-7 which ex- 
cludes otherwise compensable injuries where intoxication 
is the natural and proximate cause thereof. Dorothy An- 
slinger v. Carter Wallace. App. Div. 786 


Investigation Commission 
Statement and S.C.I. Preliminary Recommendations on 
Workmen’s Compensation 841 


Investments 

A will clause authorizing investment of the trust corpus 
in ‘‘securities’? does not empower the trustee to invest in 
real estate in the absence of convincing proof from the 
language of the will as a whole and extrinsic circumstances 
that the testator intended to authorize investments in real 
estate. In re Estate of Clarence A. Munger, deceased. 
Sup. Ct. 1134 

The mere fact that a testator did not want his fiduciary 
bound by the prudent man investment statute does not 
establish that he desired to authorize him to invest in real 
estate. In re Estate of Clarence A. Munger, deceased. 
Sup. Ct. 1134 


Judges 
Judicial Vacancies—A. Statement By The Bar Institute Of 
New Jersey, by Alexander P. Waugh 9 
State Bar Explains Judge And Prosecutor Review Pro- 


CCSS:...: : a ai oe 10 
An Ideal Judge, by Israel B. Greene 77 
Judicial Appointments In New Jersey—A Merit Plan, by 

Charles E. Reid 127 
Report Of State Bar Committee On Discipline And Re- 

moval Of Judges 221 


The Assignment Judge who makes a presentment public 
need not disqualify himself from ruling on a petition to 
expunge a charge contained in it. In the Matter of the Pre- 
sentment of the Camden County Grand Jury. App. Div. 746 

ABA Commission Offers New Judicial Selection Pro- 
cedure x es a ... 892 

A Municipal Court judge who handles or intercedes in a 
drunken driving case in another township, and represents 
that the accused nad been under medication at the time of 
the violation without regard to the truth or falsity of the 
representations, is guilty of improper and unethical con- 
duct warranting disbarment. In the Matter of David Spital- 
nick. Sup. Ct. 1054 

The hallmark of a judge is his independence and free- 
dom from interference and control by any authority outside 
the judicial establishment but under N.J.S.A. 34:15-49 the 
Legislature did nothing to insulate a Judge of Compensa- 
tion from the direction and control of the Commissioner of 
the Department of Labor and Industry. Bonafield v. Cahill 
et al. Chan. Div. 1098 

A Judge of Compensation is not a judicial officer entitled 
to hold his office during good behavior and be removed only 
by impeachment pursuant to Article VII, Section 3 of the 
New Jersey Constitution. Bonafield v. Cahill et al. Chan. 


Div. inves OS 
A Proposal For The Merit Selection Of Judges 1253 
Report Of The Judicial Selection Committee Of The New 

Jersey State Bar Association 1253 


A municipal court judge who dismisses a drunken driv- 
ing charge without holding a hearing, accepting the assur- 
ance of another judge that a medical certification would be 
filed stating that the defendant was under treatment at the 
time, is subject to discipline as an attorney, since this pro- 
cedure constitutes ‘‘fixing’’ a ticket. In the matter of Vin- 
cent J. Sgro. Sup. Ct. 1326 


Judgments 

A written judgment of divorce nunc pro tunc will be en- 
tered as of the date of trial in which the divorce was 
granted where subsequent to trial and before entry of 
written judgment the party in whose favor the judgment 
was rendered died. Parker v. Parker. Chan. Div. 245 

Absence of a nonparty parent’s consent to a friendly 
judgment is not alone sufficient reason to vacate the judg- 
ment; there must also be proof of either fraud or some 
other factor warranting vacating the judgment. Norton v. 


Vena. App. Div. 350 
The Rule that prejudgment interest be paid on tort claims 
operates retrospectively. Busik v. Levine. Sup. Ct. 935 


Where one party to a divorce action dies after the trial 
court renders its judgment but before that judgment is 
finally entered on record, the judgment should be entered 
nunc pro tunc as of the date of the ruling so that the sur- 
viving party is limited to a claim as a tenant in common 
rather than as sole owner of property held by the parties as 


tenants by the entirety. Olen v. Olen. App. Div. 936 
Juries 

A Comparison Of Six- And Twelve-Member Civil Juries 
In New Jersey Superior And County Courts 69 


Financial Savings Realizable From New Jersey’s Adop- 
tion Of A Mandatory Six-Member Civil Jury, by Philip 


E. Allen 329 
Reducing Civil Juries To Six Found No Harm To Jus- 
lice 679 


California Top Court Upholds Secret Jury Picking | 892 
As a general rule there is nothing improper in a juror 
taking notes during the course of trial and the trial judge 
has discretion to determine in the first instance if the case 
lends itself to the practice and to exercise control and di- 
rection over the manner in which the jurors exercise the 


right. Wigler v. Newark. App. Div. 1253 
Jurisdiction 
The ‘“‘long-arm rule’’ [R. 4:4-4(c)(1)] is applicable to a 


foreign manufacturer of a printing press which caused in- 
jury to a New Jersey resident while being used in New 
Jersey, where the manufacturer obviously expected that 
the product would be sold by an American distributor in 
some state of the United States. Certisimo v. Heidelberg. 
Law Div. 69 

Where a cause of action arises from alleged defects in a 
foreign manufacturer’s product, which the manufacturer 
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intends or expects may be used in America, it is not funda- 
mentally unfair to require the manufacturer to defend the 
action in the state where the accident occurs or whose resi- 
dent was injured. Certisimo v. Heidelberg. Law Div. 69 

Court has jurisdiction over a civil service employee’s 
appeal where administrative remedies have been exhaust- 
ed. Wallace v. Bridgeton. Law Div. 99 

Service of process by mail in New York upon a former 
New Jersey resident in a negligence action arising out of 
an automobile collision in Pennsylvania at a time when 
defendant was a New Jersey resident, was operating a 
New Jersey registered car, and was driving with a New 
Jersey license, is sufficient to sustain personal jurisdiction 
where the defendant continued to maintain contacts in 
New Jersey following his establishment of a New York 
residence; however, the doctrine of forum non conveniens 
warrants affording defendant an opportunity to elect to 
accept service in New York or Pennsylvania if he prefers 
to defend suit in either of those states rather than in New 
Jersey. Cooke v. Yarrington. Sup. Ct. 228 

If a timely objection is interposed in a labor relations 
case, a court must yield and not exercise its jurisdiction 
if the controversy is ‘“‘arguably” subject to the jurisdiction 
of the NLRB, unless it appears that the NLRB has or would 
decline to assert jurisdiction. Lay Faculty Assn. v. R. C. 
Archdiocese of Newark. App. Div. 262 

In cases arguably within the jurisdiction of the NLRB, 
the question whether the NLRB would decline to assert 
jurisdiction is a matter for determination by it, not by a 
court. Lay Faculty Assn. v. R. C. Archdiocese of Newark. 
App. Div. 262 

Where employer did not raise preemption jurisdictional 
objection until appeal, the proper means of testing court’s 
jurisdiction is by advisory opinion from the NLRB, which 
can be requested at any stage of a judicial proceeding. Lay 
Faculty Assn. v. R.C. Archdiocese of Newark. App. Div. 262 

An agreement to be bound by the laws and court of a 
designated state will be enforced unless it is unfair, un- 
reasonable or against public policy. Air Economy Corp. v. 
Aero-Flow Dynamics. App. Div. 350 

Complaint based on agreement between two foreign cor- 
porations providing that the agreement is to be governed 
by New York law and that New York Supreme Court shall 
have jurisdiction over disputes thereunder properly dis- 
missed with permission to reinstate if New York court de- 
clines jurisdiction. Air Economy Corp. v. Aero-Flow Dy- 
namics. App. Div. 350 

N.J.S.A. 10:4-5 assigns to the Superior Court the task of 
determining whether an action has been taken in violation 
of the Right to Know Law and is therefore void; the doc- 
trine of exhaustion of administrative remedies does not 
apply. Virginia Thomas v. Bergen County Welfare Board. 
App. Div. 352 

The allocation to New Jersey, for Corporation Business 
Tax purposes, of a public company’s intangibles is proper, 
even though top policy decisions are made in New York, 
where the majority of other activities and physical assets 
are located here and New Jersey provides more services 
to the corporation than any other state. Hess Oil & Chem- 
ical Corp. v. Director, Division of Taxation. Div. of Tax 
Appeals sh - n} 675 

The Appellate Division has no jurisdiction over a chal- 
lenge to the Civil Rights Division’s jurisdiction until the 
Division itself rules on the point. Princeton First Aid & 
Rescue Squad, Inc. v. Division on Civil Rights. App. Div. 761 

Jurisdiction over violations under the Disorderly Persons 
Act is not limited to municipal courts. State v. Dunbar et 
al. Law Div. 847 

New Jersey courts have jurisdiction through ‘“‘Long arm” 
service over a German corporation whose printing presses 
are sold here by a distributor which is an independent 
corporation, where the manufacturer created the relation- 
ship with the distributor, supplies it with promotional ma- 
terials, and sales in New Jersey are recurring, amounting 
to over three million dollars in four years. Van Eeuwen v. 
Heidelberg Eastern Inc. and Certisimo v. Heidelberg Co. 
App. Div. 870 

In personam jurisdiction is conferred by direct mail soli- 
citation of New Jersey residents. Kugler v. Market De- 
velopment Corp. Chan. Div. 895 

Our courts have jurisdiction to decide custody of illegiti- 
mate infants who spent most of their lives here (5 years) 
but who were removed to Nevada by mother under a sub- 
terfuge. Saka et al. v. Turner et al. Chan. Div. 1002 

The juvenile court has jurisdiction to impose a fine in 
connection with an adjudication of guilt and a probationary 
disposition but caution should be used in exercising its dis- 
cretion to do so. State in the Interest of M.L. App. Div. 1034 

The Surrogate lacks even the power to determine ques- 
tions arising within the sphere of his responsibility, N.J. 
S.A. 3A:2-5, and may not undertake to construe a will. In 
the Matter of the Estate of Wilhelmina Schuhmann. App. 
Div... - a es 1099 

R. 2:3-1(b) is not to be read as impliedly prohibiting the 
State from invoking the underlying constitutional jurisdic- 
tion of an appellate court to correct a usurpation of juris- 
diction by a lower court resulting in an illegal sentence. 
State v. Sheppard. App. Div. 1269 

Courts may deal with election procedures of a non-profit 
corporation, such as an automobile club, whose activities 
are more those of a business corporation than of a private 
club. Valle v. North Jersey Automobile Club. Chan. Div. 1327 

The Law Division has jurisdiction to order officials of the 
Department of Labor to institute enforcements proceedings 
against owners and operators of migrant labor camps pur- 
suant to the Seasonal Farm Labor Act. Colon v. Tedesco. 
Law Div. ........ x 1423 

New Jersey Workmen’s Compensation Court has jurisdic- 
tion over employer-employee relationship where employee 
had first worked for New Jersey division of corporation and 
then transferred to Pennsylvania division of same corp- 
oration since courts look to the substance of the employ- 
ment relationship and not to the form and the test is con- 
tinuity of employment. Roberts v. U.S. Steel Corp. App. 
Div. + ae mere 1462 
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Jurisprudence 
The Center For Public Interest Litigation, by Harold J. 
Ruvoldt, Jr. 22 
Standards and Goals For Criminal Justice, by Dean John 


F. X. Irving 221 

A Critical Analysis Of The Judicial System And The 
Legal Profession, by Edward B. McConnell 649 
Jurors 


As a general rule there is nothing improper in a juror 
taking notes during the course of trial and the trial judge 
has discretion to determine in the first instance if the case 
lends itself to the practice and to exercise control and di- 
rection over the manner in which the jurors exercise the 
right. Wigler v. Newark. App. Div. 1253 

The Constitution does not require an examinat ion of the 
srosecutor’s reasons for the exercise of his challenges in 
a ' particular case on an allegation that he used his per 
emptory challenges to excuse black persons from the jury. 
State v. Johnson. A p. Div. 343 

The potential prejudice which results from th 
in the jury charge of references to criminal statute 
are not involved in the case must be corrected by a su 
mental charge instructing the jury, in strong languag 
ignore the irrelevant statutes. State v. Johnson. App. 
Div. . a si 1358 














Juvenile and Domestic Relations Courts 
Report Of Supreme Court Committee On Juvenile And 
Domestic Relations Cou irts 601 
The juvenile court has jurisdiction to impose a fine in 
connection with an adjud dicati on of guilt and a probationary 
disposition but caution should be used in exercising its dis- 
cretion to do so. State in the Interest of M.L. App. Div. 1034 


Juveniles 
Scope Of The Juvenile Justice Standards Project 346 
An order for fingerprinting male members of an eighth 
grade class in Newark subject to a requirement that the 
prints be destroyed at the conclusion of the homicide in- 
vestigation, is reasonable where a class ring was found 
near the body and the victim’s car was abandoned in New- 
ark. In the Matter of the Fingerprinting of M. B. and Twen- 
ty-One Other Juveniles. App. Div. 1115 
The oral confession of a 15-year-old boy with an I.Q. be- 
low 70 is admissible where there is a bona fide, though un- 
successful, effort to locate his mother and the defendant 
consented to continued questioning conducted with the ut- 
most fairness, without force or other improper influence 
State of New Jersey in the Interest of A.B.M. App. Div. 1206 
A juvenile may be adjudicated a delinquent upon a 
charge of homicide notwithstanding that at the prior sep- 
arate trial of a similar charge his collaborator had been 
found guilty of robbery and atrocious assault and battery, 
but not guilty of homicide. State of New Jersey in the In- 
terest of A.B.M. App. Div. 1206 
Knives 
‘The scope of N.J.S.A. 2A:151-41(c) is not restricted to 
instruments which by their design are primarily intended 
to be used as weapons. State v. Green. Sup. Ct. 606 
A knife, popularly known as a pocketknife, penknife or 
jackknife, commonly carried for personal utility, con- 
venience or other lawful purpose, is not a ‘“‘dangerous 
knife’’ per se. State v. Green. Sup. Ct. 606 
Possession of a knife which is not dangerous per se is 
forbidden by N.J.S.A. 2A:151-41(c) if the purpose of pos- 
session is use of the knife as a weapon. State v. Green. 
Sup. Ct. ‘ 606 


Labor Law 
If a timely objection is interposed in a labor relations 
case, a court must yield and not exercise its jurisdiction if 
the controversy is ‘‘arguably” subject to the jurisdiction 
of the NLRB, unless it appears that the NLRB has or would 
decline to assert jurisdiction. Lay Faculty Assn. v. R.C. 
\rchdiocese of Newark. App. Div. 262 
In cases arguably within the jurisdiction of the NLRB, 
the question whether the NLRB would decline to assert 
jurisdiction is a matter for determination by it, not by a 
court. Lay Faculty Assn. v. R.C. Archdiocese of Newark. 
App. Div. 262 
Where employer did not raise preemption jurisdictional 
objection until appeal, the proper means of testing court’s 
jurisdiction is by advisory opinion from the NLRB, which 
can be requested at any stage of a judicial proceeding. 
Lay Faculty Assn. v. R.C. Archdiocese of Newark. App. 
Div. 262 
One employed on the el igibility date and on the election 
date is entitled to vote, even though before the election he 
has given notice of an intention to quit after the election 
date or even though the employer has determined, prior 
to the election date, to discharge him after that date. Lay 
Faculty Assn. v. R.C. Archdiocese of Newark. App. Div. 262 
Held, on the facts, guidance counsellors and librarians, 
who hold teaching certificates and who receive the same 
salary as lay teachers, and department heads who devote 
30° or less of their time to ‘‘supervisory activities’? are 
appropriately included in the same bargaining unit as lay 
teachers. Lay Faculty Assn. v. R.C. Archdiocese of New- 


ark. App. Div. 262 

Application of doctrine of res judicata based upon deter- 
mination of the NLRB depends on the facts in each case. 
Shell v. Teamsters. U.S.D.C. 314 


A union member may maintain an action against both 
the union and his emplover where he has been wrongfully 
discharged and the union breached its duty of fair repre- 
sentation in his efforts to obtain redress under the union 
contract grievance procedure. Corso v. Local etc., et al. 
App. Div. 351 

Decision of umpire in arbitration proceedings under union 
contract grievance procedure is not binding on employee 
where the union breached its duty of fair representation. 
Corso v. Local etc., et al. App. Div. 351 

Agency shop provision in public employees contract 
which has the predominant effect of inducing union mem- 
bership on the part of non-member employees is invalid. 
New Jersey Turnpike Employees’ Union etc. v. New Jersey 
Turnpike Authority. App. Div. 632 










PERC does not have exclusive jurisdiction of labor dis- 
putes concerning public employees; where violations of 
statutory rights are involved and affirmative remedies 
sought, the employee may seek a remedy in the courts. 
PBA v. Camden Freeholders, etc. Law Div. ..... 727 

A resolution changing the title of court attendants, I.D. 
officers and process officers to a single title of sheriff’s 
officer may not be effectively adopted without prior good 
faith negotiations between the employer and the bargain- 
ing representative of the employees pursuant to N.J. — 
34:13A-5.3. PBA v. Camden Freeholders, etc. Law Div. 7. 

Peaceful picketing by a police association of the ecard 
where individual borough councilmen are employed, both 
in and outside the municipality, will be enjoined since it 
involves undue risk to third persons and creates illeg'ti- 
mate pressure on the councilmen who may fear losing 
their jobs. Kulish v. Hillside P.B.A. Local +70. Chan. 
Div. 870 

Order directing operator of parochial secondary schools 
to bargain collectively with teachers’ union affirmed where 
NLRB refused to assert jurisdiction over the dispute and 
“pag eaag urged by appellant do not warrant reversal. 

¥ ; Fact ulty Assn. of Regional Secondary Schools of the 
Are! hdiocese of Newark v. R.C. Archdiocese of Newark. 
App. Di V. 936 

Housing Authority must honor dues deduction requests 
by both supervisory and non-supervisory employees who 
belong to the same labor organization. Union Council No. 8 
v. Housing Authority of Elizabeth. Law Div. 1015 

N.J.S.A. 34:13A-5.3 of the New Jersey Employer-Em- 
ployee Relation Act allows supervisors to be members 
of labor organizations which contain nonsupervisory mem- 
bers, but they cannot be within the same bargaining unit. 
Union Council No. 8 v. Housing Authority of Elizabeth. 
Law Div. 1015 

The Legislature intended that disputes over the designa- 
tion of an appropriate negotiating unit be handled by the 

Public Employment Relations Commission. Union Council 
No. 8 Vv. Housing Authority of Elizabeth. Law Div. 1015 

A bargaining unit is not synonomous with a labor organ- 
ization. Union Council No. 8 v. Housing Authority of Eliza- 
beth. Law Div. 1015 

United Engineers v. IBT CW&H. U.S. Dist Ct. 1223 

The Law Division has jurisdiction of an action seeking to 
compel the Department of Labor to perform ministerial 
duties where no adversary type of hearing was had before 
the agency and the agency is not vested with jurisdiction to 
hear and determine complaints. Colon v. Tedesco. Law 
Div. 1423 

The Law Division has jurisdiction to order officials of the 
Department of Labor to institute enforcement proceed- 
ings against owners and operators of migrant labor camps 
pursuant to the Seasonal Farm Labor Act. Colon v. Tedes- 
co. Law Div. 1423 

A migrant farm worker alleging that he suffered from the 
failure of a state agency to enforce the migrant labor laws 
by proceeding against a nonconforming camp has standing 
to sue. Colon v. Tedesco. Law Div. 1423 

The fixing of the college calendar involves a major edu- 
cational determination within the exclusive responsibility 
of the college’s administration and is not a subject of 
mandatory negotiation with faculty representatives. Bur- 
lington Cty. College Faculty Assn. v. Bd. of Trustees, Bur- 
lington Cty. College. Sup. Ct. 1437 

A teachers association may properly seek arbitration, 
pursuant to its collective bargaining agreement with the 
board of education, to obtain contractual interpretations 
which would pr eclude unilateral uncompensated extension 
of the working hours of special education teachers and 
would require tuition reimbursement to another teacher 
along with his placement at a higher level of compensation. 
Board of Education of City of Englewood v. Englewood 
Teachers Association. Sup. Ct. 1442 

Contractual interpretations relating to teachers’ working 
hours and compensation normally do not involve major 
educational policies and hence are suitable for negotiation 
and grievance procedures, including arbitration. Board of 
Education of City of Englewood v. Englewood Teachers As- 
sociation. Sup. Ct. 1442 

The decision of a school board that it would be educa- 
tionally desirable to consolidate the chairmanship of the 
English department and social studies department into a 
newly created humanities chairmanship is predominantly 
a matter of educational policy and hence not a proper sub- 
ject of either arbitration or mandatory negotiation. Dun- 
ellen Board of Education v. Dunellen Education Associa- 
tion. Sup. Ct. 1442 

The challenge of a teachers’ organization to the school’s 
decision to consolidate departments is a dispute referrable 
to the Commissioner of Education rather than to arbitra- 
tion. Dunellen Board of Education v. Dunellen Education 
Association. Sup. Ct. 1442 

The Legislature has left to the judiciary for case by case 
determination the question as to what are ‘“‘terms and 
conditions of employment’’ for collective bargaining be- 
tween school boards and teacher organizations. Dunellen 
Board of Education v. Dunellen Education Association. 
Sup. Ct. 1442 

Balecir v. International Longshoreman’s. U.S.D.C. 1445 


Labor Unions 
U.S. v. United Assoc. Journeymen. U.S.D.C. 1223 


Landlord and Tenant 
Leases created by parole for more than 1 year have the 
effect of an estate at will only. Marinello v. Shell Oil. 
U.S.D.C. 206 
The Landlord and Tenant - Reprisals Against Tenant 
statute (N.J.S.A. 2A:42-10.10 et seq) is constitutional. Troy 
Hills Village, Inc. v. Fischler, etc. Law Div. 307 
A landlord’s right to possession upon expiration of a lease 
and the right to dispossess a holdover tenant may be an- 
nulled by legislative action in exercise of the police power. 
Troy Hills Village, Inc. v. Fischler, etc. Law Div. 307 
There is no right to trial by jury of a landlord-tenant 
summary dispossess action in the county district court. 
Alfour, Inc. v. Lightfoot et als. Essex County Dist. Ct. 330 
Where tenant is injured as a result of latent defect not 
known or reasonably discoverable by the landlord, landlord 


is not liable for the injuries; Marini v. Ireland distinguished 
and limited. Dwyer v. Skyline Apts., Inc. App. Div. 345 
The doctrine of strict liability does not apply to the land- 
lord-tenant relationship; recovery for personal injuries can- 
not be had without proof of lack of reasonable care by the 
landlord. Dwyer v. Skyline Apts., Inc. App. Div. . 345 
The Economic Stabilization Act of 1970 is not related to 
“profit and loss” or suppliers and their relation to a land- 
lord. Brookchester Tenants’ Rights Corporation v. Brunetti 
Apartments et al. App. Div. 527 
Professional men renting relatively small premises for 
the delivery of personal services may in a dispossess action 
for nonpayment of rent raise the defense of failure of the 
landlord to provide essential services called for by their 
leases such as adequate heating and air conditioning. 
Demirci v. Burns, etc. App. Div. 871 
In any residential lease the iandlord’s implied covenant 
of habitability and the tenant’s covenant to pay rent will 
be treated as mutually dependent. A iandlord’s breach of 
his continuing obligation to maintain an adequate standard 
of habitability may be pleaded by way of defense and set- 
off to an action for unpaid rent or may be the basis for a 
tenant’s suit to recover the difference between the rent 
paid and the reasonable rental value of the premises in its 
imperfect condition during the tenant’s period of occu- 
pancy. Berzito v. Gambino. Sup. Ct. ..... 997 
Summary dispossess action transferred to Law Division 
for hearing on issue of landlord’s right to terminate lease. 
Texaco v. Appleget. Sup. Ct. 999 
Where there 1s grossly disproportionate bargaining pow- 
er, courts will not hesitate to declare void as against public 
policy grossly unfair contractual provisions which clearly 
tend to the injury of the public in some way. Shell v. Mari- 
nello. Sup. Ct. 999 


Landowner’s Liability 
There is no obligation on an occupier to notify a person 
leaving through a door used by the public which was open 
when he entered that the door had been thereafter closed, 
absent some indication that the closed door constituted a 
hazard. Nosca v. Queen City. App. Div. 310 
Landowner is not liable for injuries sustained by delivery- 
man who collided with glass doors on premises in leaving 
though the doors had been closed after he entered, where 
the doors were of customary construction and did not con- 
stitute a hazard. Nosca v. Queen City. App. Div. 310 
A possessor of land is liable to an infant trespasser for 
physical harm caused thereon by an artificial condition if 
(a) he knows or has reason to know children are likely to 
trespass at the place where the condition exists, and (b) 
the children because of their age do not discover the con- 
dition or realize the risk involved in intermeddling with it 
or in coming within the area made dangerous by it. Gary 
Haase, etc. v. North Hudson Scrap Iron Corp., etc. Sup. 
Ct. 329 
A landowner who builds an inefficient drain, causing un- 
derground water to create a pot hole in the highway, is 
liable to travellers injured by a car which swerved to avoid 
the hole. Knapp v. Phillips Petroleum Co. App. Div... 377 


Larceny 

The essential element of larceny is not that the property 
belonged to or was owned by a specific person or entity, 
but rather that it was the property of someone other than 
the thief. State v. Leicht. App. Div. 768 

While to constitute larceny it is a fundamental necessity 
that the property be taken without the consent of the owner 
or possessor and with the intent to deprive the owner or 
possessor permanently of the property taken, the taking by 
a servant or employee having bare charge of the property 
of another, with the requisite intent, constitutes larceny. 


State v. Leicht. App. Div. 768 
Law Lists 
Approved Law Lists For 1973 126 
Bar Association Law List 1332 


Law Reform 
Bar And Civic Leaders Organize Law Reform Agency 785 


Leases 
An arrangement whereby a private builder would con- 
struct a building on State-owned land, lease the building 
to the State for a term of 25 years at a fixed annual rental, 
with options for the State to purchase the building at fixed 
prices at stated intervals, and with a further proviso that 
title to the building would vest in the State at the end of the 
term, is not a bona fide lease, but a contract to purchase 
in installments and, as such, violates the debt limitation 
provisions of the State Constitution. Bulman v. McCrane, 
etc. Chan. Div. 433 
Where lease requires landlord’s consent to sublet, which 
consent is not to be unreasonably withheld, fact that pro- 
posed subtenant is tenant in another building owned by 
landlord is no ground for withholding consent. Krieger v. 
Helmsley-Spear, Inc. and Investment Properties Associ- 
ates. Sup. Ct. 502 
Provision in lease against subletting without landlord’s 
consent is for protection of landlord in his ownership and 
operation of the particular property—not for his general 
economic protection. Krieger v. Helmsley-Spear, Inc. and 
Investment Properties Associates. Sup. Ct. 502 
Neither specific performance nor damages will be allowed 
for refusal of service station owner to comply with option 
given to oil company tenant in two-party lease to purchase 
the property from the owner where the terms of the lease 
and option taken by the company from the owner were un- 
fair, inequitable and oppressive. Humble Oil and Refining 
Co. v. Doerr et al Chan. Div. 33 
In any residential lease the landlord’s implied covenant 
of habitability and the tenant’s covenant to pay rent will 
be treated as mutually dependent. A landlord’s breach of 
his continuing obligation to maintain an adequate standard 
of habitability may be pleaded by way of defense and set 
off to an action for unpaid rent or may be the basis for a 
tenant’s suit to recover the difference between the rent 
paid and the reasonable rental value of the premises in its 
imperfect condition during the tenant’s period of occu- 
pancy. Berzito v. Gambino. Sup. Ct. 997 
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Leases, Cont’d 

Public policy restricts the unilateral right of an oil com- 
pany to cancel or fail to renew a lease and dealer agree- 
ment with one of its service station operators to situations 
where ‘‘good cause”’ exists. Texaco v. Appleget. Sup. Ct. 999 

Where an oil company owns a service station, leases the 
station to an operator and enters into a written dealer 
agreement with the lessee, the arrangement is that of a 
single business relationship, basically a franchise. Shell v. 
Marinello. Sup. Ct. 999 

Where a business relationship between an oil company 
and its lessee-dealer was basically a franchise which pre- 
dated the enactment of the Franchise Practice Act, public 
policy requires that there be read into the documents and 
all future lease and dealer agreements which may be nego- 
tiated in good faith between the parties, the restriction 
that the company not have the unilateral right to termin- 
ate, cancel or fail to renew the franchise, including the 
lease, in absence of a showing of good cause in that the 
lessee-dealer has failed to substantially perform under the 
lease and dealer agreement. Shell v. Marinello. Sup. Ct. 999 


Legislation 

The limitations on judicial review of statutory validity 
are even more strictly to be observed by a trial court than 
by appellate tribunals. Blair v. Erie. Law Div. 787 

The Legislature is not necessarily barred from passing 
laws which affect judicial procedural rules as well as sub- 
stantive law. Blair v. Erie. Law Div. 787 

The Legislature is not bound to extend its regulation to 
all cases but may confine its restrictions to those classes of 
cases where the need is deemed to be clearest. Blair v. 
Erie. Law Div. 787 


Licenses 

A company engaged in the wholesale distribution of food, 
drugs and cosmetics is not exempt from the licensure re- 
quirements of N.J.S.A. 24:15-13 and 14 by reason of the 
fact that it is licensed under N.J.S.A. 24:6B-1 by virtue of 
its drug business. Eisler & Company v. State. App. Div. 934 


Licensors 

Licensor of a milk machine on the premises of another 
owes a duty to those members of the public whom it in- 
vites to make use of the machine to use reasonable care 
to maintain in a reasonably safe condition that area of the 
premises in the immediate locale of the machine, as well 
as the direct access ways to and from it, independent of 
any duty owed by the licensee. Schramm v. Arsenal. App. 
Div. 768 


Lie Detectors 
See Polygraphs 


Liens 

The priority of federal tax liens is controlled by the Fed- 
eral Tax Lien Act of 1966 [26 U.S.C.A. §6323(a)] rather than 
by the ‘‘absolute priority” provisions of the federal insolv- 
ency statute (31 U.S.C. $191). James Talcott, Inc. v. Roto 
American Corporation. Chan. Div. 376 

A Superior Court judgment is a lien on the debtor’s real 
estate as of the date of its entry; execution and levy are 
not necessary to its effectiveness. James Talcott, Inc. v. 
Roto American Corporation. Chan. Div. 376 

The only lien of one repairing a motor vehicle is that af- 
forded by the Garage Keeper’s Lien Act. Diesel Inc. v. 
Associates, etc. et al. App. Div. 1054 


Limitations 
Where an action is timely instituted against the fictitious- 
ly named manufacturer of the machine which caused plain- 
tiff’s injuries, the manufacturer is identified by amendment 
to the complaint promptly after discovery of the true 
name, and the amended complaint is diligently served, the 
amendment relates back to the filing of the original com- 
plaint for purposes of the statute of limitations. Farrell v. 
Votator Division of Chemetron Corp. Sup. Ct. 142 
An action instituted in compliance with the fictitious 
party rule (R. 4:26-4) is timely even though the amendment 
substituting the true name of the defendant is made and 
served after the limitations period has run. Farrell v. Vo- 
tator Division of Chemetron Corp. Sup. Ct. 142 
Notice Re: Claims Under The New Jersey Tort Claims 
Act 305 
In deciding whether a party is equitably entitled to ap- 
plication of the discovery rule, determinative factors may 
include but need not be limited to: the nature of the alleged 
injury, the availability of witnesses and written evidence, 
the length of time that has elapsed since the alleged wrong- 
doing, whether the delay has been to any extent deliberate 
or intentional, whether the delay may be said to have pe- 
culiarly or unusually prejudiced the defendant. Maria Lo- 
pez, etc. v. Alfred Swyer, M.D. et al. Sup. Ct. 307 
The determination by the judge as to applicability of the 
discovery rule should ordinarily be made at a preliminary 
hearing and out of the presence of the jury. Maria Lopez, 
ete. v. Alfred Swyer, M.D. et al. Sup. Ct. 307 
The decision as to applicability of the discovery rule is 
for the judge rather than the jury. Maria Lopez, etc. v. Al- 
fred Swyer, M.D. et al. Sup. Ct. 307 
The burden of proof rests upon the party claiming indul- 
gence of the discovery rule. Maria Lopez, etc. v. Alfred 
Swyer, M.D. et al. Sup. Ct. 307 
The discovery rule means that in an appropriate case a 
cause of action will be held not to accrue until the injured 
party discovers, or by an exercise of reasonable diligence 
and intelligence should have discovered, that he may have 
a basis for an actionable claim. Maria Lopez, etc. v. Alfred 
Swyer, M.D. et al. Sup. Ct. 307 
A fire insurance policy provision requiring suit to be com- 
menced within twelve months after loss is not entitled to 
the dignity of a general statute of limitations. Nieder v. 
Royal Idem. Ins. Co. v. Di Meglio et al. Sup. Ct. 310 
Prosecution under the Disorderly Persons Act is not 
barred by the Statute of Limitations where second com- 
plaint was filed too late, but an earlier, identical still open 
one was timely filed, and there is no showing of prejudice 
to the defendant. State v. Cummings. App. Div. 374 


Action in lieu of prerogative writ is out of time under 
R. 4:69-6(a) where beyond 45 day limit and where action 
did not come within an exception so as to qualify under R. 
4:69-6(c). Kohler v. Barnes et al. Law Div. .. 431 

N.J.S.A. 2A:14-1.1 bars the bringing of a negligence ac- 
tion against the architect of a building more than ten years 
after the performance or furnishing of professional serv- 
ices and bars a claim for indemnity against the architect 
by the former owner of the building. O’Connor v. Altus 
et al. App. Div. 630 

N.J.S.A. 2A:14-1.1 does not apply to owners or former 
owners of real property. O’Connor v. Altus et al. App. 
Div. - 630 

There is no statute of limitation on an ethics violation. In 
re Mordecai Sarbone, Esq. Sup. Ct. 767 

The historical rule that the limitations laws of New Jer- 
sey must be employed in every suit on a foreign cause of 
action is discarded. Heavner v. Uniroyal, Inc. Sup. Ct. 846 

When the cause of action arises in another state, the 
parties are all present in and amenable to the jurisdiction 
of that state, New Jersey has no substantial interest in the 
matter, the substantive law of the foreign state is to be 
applied, and its limitation period has expired at the time 
suit is commenced in New Jersey, the suit is barred in 
New Jersey. Heavner v. Uniroyal, Inc. Sup. Ct. 846 

In a product liability case in New Jersey in which New 
Jersey’s limitations law is applicable, the appropriate 
period is governed by our general statute of limitations 
rather than by the four-year period of the sales chapter of 
the Uniform Commercial Code. Heavner v. Uniroyal, Inc. 
Sup. Ct. 846 

N.J.S.A. 12A:2-725 does not apply to strict liability in tort 
actions for consequential personal injury and property 
damage against the ultimate seller or supplier; such ac- 
tions are governed, like those against a manufacturer, by 
our general statutes of limitation. Heavner v. Uniroyal, 
Inc. Sup. Ct. 846 

The 45-day limitation of R. 4:69 does not apply to actions 
in lieu of prerogative writ seeking relief in the nature of 
mandamus to enforce a continuing right. Essex County 
Mayor’s Conference et al v. Board of Chosen Freeholders 
of Essex et al. Law Div. 894 

N.J.S.A. 2A:14-1.1 applies to and limits all actions within 
its terms whether grounded in contract, tort or otherwise. 
Salesian v. Formigli et al. App. Div. 915 

Though plaintiffs had plainly failed to comply with R. 
4:69 and were clearly out of time, court will disregard 
tardiness where questions involved generate sufficient pub- 
lic interest. Cervase & Imperiale v. Kawaida Towers, Inc. 
et al. Chan. Div. 1035 


Limited Partnerships 

Under the New Jersey Business Corporation Tax Act 
(N.J.S.A. 54:10A-4(c)) limited partnership associations are 
deemed corporations and subject to the tax. Thomas, Ltd. 
v. Dept. of the Treasury. Sup. Ct. 123 


Liquidation 

A cooperative organized under N.J.S.A. 34:17-1, et seq. 
may not be liquidated except with court approval in a pro- 
ceeding in which the Commissioner of Labor and Industry 
should be made a party. Lambert v. Fishermen’s Dock Co- 
operative, Inc. Sup. Ct. 6 


Lis Pendens 

An action to enforce a foreign judgment is not an action 
to enforce a lien nor to affect title to realty, though insti- 
tuted by attachment against realty, and hence does not 
require filing of a lis pendens. Noyes v. Estate of Samuel 
C. Cohen et al. Chan. Div. 521 


Longshoremen 

The New U.S. Longshoremen’s Compensation Act—New 
Act Extends Jurisdiction To Dock Accidents Which For- 
merly Came Under The New Jersey Workmen’s Compen- 
sation Act, by George J. Duffy 93 

An employee of a stevedoring company whose work in 
operating a fork-lift truck primarily involved activities on 
land may constitutionally be awarded state workmen’s 
compensation benefits for injuries sustained while engaged 
in unloading activities on board a ship. Lane v. Universal 
Stevedoring Company. Sup. Ct. 655 


Mail Fraud 

In determining whether advertising is fraudulent the 
court must determine its effect as a whole on the ordinary 
mind of the general public, including not only what is said 
but also all that is reasonably implied. Boslee v. U.S. Post- 
al Service. U.S.D.C. 433 

Advertising which indicates the product will cause weight 
loss in all persons is fraudulent though product will in fact 
cause weight loss in some people under certain circum- 
stances. Boslee v. U.S. Postal Service. U.S.D.C. 433 


Malpractice 
actor who had not participated in and had not been 
present at operation during which suturing needle had been 
left in plaintiff but who had given plaintiff post-operative 
treatment is under duty to inform plaintiff that needle had 
been left in if in the course of treatment he knew or had 
reason to believe that needle had been left in ‘‘absent any 
sound medical reason for not doing so.’’ Tramutola v. Bor- 
tone et al. Sup. Ct. 674 
Doctor who had not participated in and had not been 
present at operation during which suturing needle had been 
left in plaintiff is not accountable for or chargeable with 
surgeon’s negligence in connection with the handling of the 
suturing needle though he had originally referred plaintiff 
to the surgeon and had given plaintiff post-operative treat- 
ment. Tramutola v. Bortone et al. Sup. Ct. 674 
A medical expert 1s limited to the recitation of his under- 
standing as to what comprises the standards in the profes- 
sion, rather than a statement as to his feelings as to what 
are the legal bases for a physician’s responsibility. Sessel- 
man et al v. Muhlenberg Hospital et al. App. Div. 894 


Matrimonial Law 
Corroboration In Sexual Desertion Cases, by Kenneth 
Wanio acne ‘ 1329 
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Maritime Workers 

An employee of a stevedoring company whose work in 
operating a fork-lift truck primarily involved activities on 
land may constitutionally be awarded state workmen’s 
compensation benefits for injuries sustained while engaged 
in unloading activities on board a ship. Lane v. Universal 
Stevedoring Company. Sup. Ct. 655 


Master and Servant 

A private nurse hired through the Nurses’ Registry to 
care for an injured workman is an independent contractor 
and not an employee of the hospital or the employer’s work- 
men’s compensation carrier for purposes of the Work- 
men’s Compensation Act. David v. Employers. App. Div. 936 


Meadowlands 

The Hackensack Meadowlands Reclamation and Develop- 
ment Act, N.J.S.A. 13:17-1, is constitutional; the Act is . 
not a special or local law nor does it provide an unconsti- 
tutional delegation of the legislative zoning power. The 
Meadowlands Regional Redevelopment Agency et al v. 
State. Sup. Ct. 675 

The amended tax-sharing provisions of the Hackensack 
Meadowlands Reclamation and Development Act are, on 
their face, rational and fair to the constituent municipali- 
ties. The Meadowlands Regional Redevelopment Agency et 
al v. State. Sup. Ct. 675 


Mechanics Liens 

A filed building contract is effective to create a lien, al- 
though the owner designated in the contract is the equit- 
able owner rather than the record owner. Ruslaine Homes 
v. Guest et al. Cty. Ct. 654 

Where a building contract is filed, the property is con- 
veyed, and the contractor then files a lien claim, the per- 
son holding record title when the lien claim is filed is the 
proper party against whom to enforce the claim, rather 
than the record owner at the time the contract was filed. 
Ruslaine Homes v. Guest et al. Cty. Ct. 654 


Medicaid 

Rule promulgated by Department of Institutions and 
Agencies that county welfare boards will not be paid for 
eligibility investigations made pursuant to the Medicaid 
act is valid. In re Department of Institutions and Agencies 
etc. App. Div. 431 


Mental Competency 

It is not plain error to hold a competency hearing, pur- 
suant to N.J.S.A. 2A:163-2, with a jury. State v. Spivey. 
App. Div. 313 

There is no error in court’ s failure to hold another com- 
petency hearing prior to defendant’s trial when a hearing 
had been held several months earlier and the court had a 
report from a psychiatrist indicating no change in the de- 
fendant’s mental condition. State v. Spivey. App. Div. 313 

An indigent patient is entitled to the appointment of an 
independent psychiatrist named by the court in a commit- 
ment proceeding. In re Gannon. Somerset Cty. Ct. 376 


Migrant Workers 

A migrant farm worker alleging that he suffered from 
the failure of a state agency to enforce the migrant labor 
laws by proceeding against a nonconforming camp has 
standing to sue. Colon v. Tedesco. Law Div. 


Military Law 

Serviceman is entitled to apply for discharge where with- 
in four months of his enlistment it is found he does not 
meet the medical standards for enlistment, and it is the 
army’s duty to notify him of this vineati Vallecillo v. David. 
U.S.D.C. .. 897 


Minimum Fees 
Judge Voids Virginia Bar Minimum Fee Schedule 69 


Mobile Homes 
Ordinance limiting occupancy within a “trailer and mo- 
bile home district’? to elderly persons and elderly families 
is invalid. The Taxpayers Assn. of Weymouth Tp., Inc., et 
als v. Weymouth Township, ete. App. Div. 1357 
The zoning power is limited to regulation of the phys- 
ical use of lands and structures thereon. The Taxpayers 
Assn. of Weymouth Tp., Inc., et als v. Weymouth Town- 
ship, ete. App. Div. 1357 
Nothing in N.J.S.A. 40:55-30, which grants zoning powers 
to municipalities, authorizes a zoning regulation limiting 
the age of those, whether it be individuals or families, who 
may reside in a structure, be it a house or mobile home, 
otherwise permitted in a particular zoning district. The 
Taxpayers Assn. of Weymouth Tp., Inc. et als v. Weymouth 
Township, etc. App. Div. 1357 
Ordinances limiting occupancy of mobile homes in a 
trailer park to elderly persons constitute invidious dis- 
crimination in violation of the equal protection clause. The 


Taxpayers Assn. of Weymouth Tp., Inc. et als v. Wey- 
mouth Township, ete. App. Div. 1357 
Mortgages 

VA Bulletin On Loan Guaranty Releases 315 


A judgment creditor of the husband is not permitted to 
proceed under R. 4:46-4 with an execution upon and sale 
of premises held in tenancy by the entirety upon abandon- 
ment of a foreclosure action by a mortgagee since such 
course would unfairly cut off the wife’s interest in the 
premises. Citizens First National Bank of Ridgewood v. 
Grull et als. Chan. Div. 351 

Relief under R. 4:46-4, the mortgage foreclosure aban- 
donment rule, is discretionary. Citizens First National Bank 
of Ridgewood v. Grull et als. Chan. Div. 351 

Chancery Division judge properly exercised his equitable 
jurisdiction in refusing foreclosure remedy where mortga- 
gor failed to maintain insurance but corrected this default 
before the foreclosure proceedings and had never defaulted 
on mortgage and tax payments. Kaminski v. London Pub, 
Inc. App. Div. 375 

A deed given and intended as a mortgage will be treated 
as an equitable mortgage. James Talcott, Inc. v. Roto 
American Corporation. Chan. Div. 376 
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Mortgages, Cont’d 
Assignee of mortgagor’s interest in real estate will not be 
permitted to redeem after foreclosure sale under R. 4:65-5 
where, as here, public interest would be significantly of- 
fended. Lobsenz v. Micucci Holdings, Inc. Chan. Div. .. 606 
To permit assignee of mortgage to redeem after fore- 
closure sale would offend public policy where assignee 
knew of sale prior thereto but waited for result and took 
assignment thereafter contingent on being allowed to re- 
deem. Lobsenz v. Micucci Holdings, Inc. Chan. Div. 606 
Assignee of mortgage will not be allowed to redeem after 
foreclosure sale where he is in effect trafficking in mortga- 
gor’s misfortune. Lobsenz v. Micucci Holdings, Inc. Chan. 
Div. : 606 
A mortgage by a corporation to secure the purchase 
price of stock sold by its stockholders is invalid against 
a statutory receiver. Roxbury State Bank v. The Clarendon. 
Chan. Div. 630 
A mortgage by a corporation to secure a personal debt 
of an officer is invalid. Roxbury State Bank v. The Claren- 
don. Chan. Div. 630 
Although a solvent corperation with power to purchase 
its own stock may mortgage property in order to raise 
funds to purchase the stock of a dissident, disruptive stock- 
holder, the burden is on the corporation to show the stock so 
purchased became treasury stock and that there has been 
no injury to the creditors. Roxbury State Bank v. The 
Clarendon. Chan. Div. 630 
If the consideration of a mortgage is made up of several 
distinct transactions, some of which are illegal, and that 
part of the consideration which is legitimate can be sepa- 
rated with ease from that which is illegal, the mortgage 
may be held valid in part. Roxbury State Bank v. The 
Clarendon. Chan. Div. 630 
Where oil company executes two-party lease with service 
station owner containing oy ption to buy station at fixed price 
in connection with company’s guarantee of a mortgage ob- 
tained by owner from bank, option is void as a clog on 
owner’s equity of redemption. Humble Oil and Refining Co. 
v. Doerr et al. Chan. Div. 633 
New Jersey State Bar Statement To Banking Depart- 
ment Re: ‘‘Closed Shop’’ Attorneys, by Hugo M. Pfaltz, 
Jr., Chairman of the Banking Law Section of the New Jer- 
sey State Bar Association, before the Department of Bank- 


ing on August 30, 1973. 1053 
Horn Presents State Bar Committee View At Hearing On 
Closed Shop Rule 1113 


Motorcycles 

The resolution of the New Jersey Highway Authority 
barring motorcycles on the Garden State Parkway is rea- 
sonable and not unconstitutional. Slegers-Forbes, Inc. v. 
New Jersey Highway Authority et al. App. Div. 528 


Motor Vehicles 
Service of process by mail in New York upon a former 
New Jersey resident in a negligence action arising out of 
an automobile collision in Pennsylvania at a time when 
defendant was a New Jersey resident, was operating a 
New Jersey registered car, and was driving with a New 
Jersey license, is sufficient to sustain personal jurisdiction 
where the defendant continued to maintain contacts in 
New Jersey following his establishment of a New York 
residence; however, the doctrine of forum non conveniens 
warrants affording defendant an opportunity to elect to 
accept service in New York or Pennsylvania if he prefers 
to defend suit in either of those states rather than in New 
Jersey. Cooke v. Yarrington. Sup. Ct. 228 
There is no right to impound a vehicle for violation of the 
Motor Vehicle Law. State of New Jersey v. Jones. Bergen 
County Dist. Ct 353 
There is no power to arrest the operator of a vehicle 
which has failed inspection and which is being operated in 
August with studded tires; instead, a traffic summons and 
complaint must issue. State of New Jersey v. Jones. Ber- 
gen County Dist. Ct. 353 
Where an automobile had been rejected on second in- 
spection for nine violations, several of which created a 
hazard to the occupants and other motorists, a police offi- 
cer may remove the vehicle from the road, enter the ve- 
hicle and inventory articles in plain view. State of New Jer- 
sey v. Jones. Bergen County Dist. Ct. 353 
A police officer, absent training of a para-medical status, 
does not possess the expertise by which to determine the 


substance, if any, other than alcohol, which seems to have 
reacted on a defendant’s physical condition. State v. Tier- 
nan & Brown. Cty. Ct. 478 


Mere lay testimony, standing alone, is insufficient to 
sustain a conviction for driving while under the influence 
of drugs under N.J.S.A. 39:4-50. State v. Tiernan & Brown. 


County Ct 478 

A finding must be ma de pursuant to N.J.S.A. 24:18-2 be- 
fore a conviction under N. JS. A. 39:4-50 can be sustained 
since all drugs cannot be subsumed under the statutory 
language of N.J.S.A. 39:4-50 and the State cannot merely 
show that the defendant is under the influence of some 
drug. State v. Tiernan & Brown. County Ct. 478 

Municipal ordinances and signs regulating or prohibiting 


parking in fire zones on private property do not require 
pl approval by the Director of the Division of Motor 
Vehicles nor compliance with Title 39 of the statutes. State 
v. Dorman App. Div. 761 

N.J.S.A. 39:3-4 which provides for a mandatory jail sen- 
tence of not less than 45 days for a person operating a 
motor vehicle while on the revoked list if such person is 
involved in an automobile accident resulting in personal 
injury, is constitutional. State v. Pickens. App. Div. 847 

Abandonment of a leased motor vehicle constitutes a 
crime in violation of N.J.S.A. 2A:111-35 where defendant’s 
conduct reveals intentional indifference or disregard as to 
whether the owner-lessor ever regains his property coupled 
with a voluntary, permanent, physical relinquishment of 
the lessee’s possession of or claim to the vehicle. State 
v. Madewell. Sup. Ct. 1129 

The provision of N.J.S.A. 2A:111-35 making it a misde- 
meanor merely to fail to return an overdue rented motor 
vehicle after a 72-hour demand in effect makes breach of 


rior 


contract a crime and, therefore, runs afoul of the constitu- 
tional prohibition of imprisonment for debt except in cases 
of fraud. State v. Madewell. Sup. Ct. 1129 

Sequestration of witnesses is not required as a matter of 
course, on request, in traffic court cases. State v. William- 
son. App. Div. ... 1255 

Where voluntary intoxication of plaintiff exposed her to 
danger which a sober person might have avoided, and 
interfered with her ability to detect the vehicle which 
struck her, the issues of contributory negligence and prox- 
imate cause are for the jury. Tiger v. American Legion 
Post No. 43. App. Div. : 1358 

Held, the circumstantial evidence was sufficient to per- 
mit jury to conclude that the accident and plaintiff’s in- 
juries were caused by negligence of an unknown driver. 
Tiger v. American Legion Post No. 43. App. Div. 1358 


Multiple Dwellings 
Administrative Aspects Of The Hotel And sae ~~, 
ing Regulations, by Sol A. Metzger 


Municipal Courts 
Report Of Supreme Court Committee On Municipal 


Courts .. 605 
Administrator Appointed For Newark Municipal 
Courts 880 


Assignment ‘of expert w itness to aid in defense of indigent 
defendant is within Municipal Court’s broad discretionary 
powers. State v. Lippincott. Mun. Ct. 929 

Sequestration of witnesses is not required as a matter of 
course, on request, in traffic court cases. State v. William- 
son. App. Div. 1255 

R. 7:6-6 which permits a defense to be filed by affidavit 
in Municipal Court, in lieu of appearance, does not apply 
to drunken driving charges. In the matter of Vincent J. 
Sgro. Sup. Ct. .. i 1326 


Municipal Law 
Since the state has preempted the licensing of cigarette 
vending machines, municipal ordinances requiring licens- 
ing and license fees are in conflict with the state statutes 
and are invalid. Coast Cigarette Sales, Inc. v. Long Branch. 
Law Div. 6 
Municipalities may regulate cigarette vending machines 
as long as they do not require a license nor licensing fee 
and show that such regulation is necessary for the public 
welfare. Coast Cigarette Sales, Inc. v. Long Branch. Law 
Div. “ ae om 6 
A municipal ‘ ‘holiday closing’ ordinance forbidding the 
conducting of business by an establishment other than one 
permitted under the statute, is ultra vires because it is in 
conflict with and preempted by N.J.S. 36:1-2. Paramus v. 
Martin Paint Stores, Inc. Bergen Cty. Ct. 99 
Where no structure of any kind will be placed on land to 
be used as a heliport, no site plan approval, building permit 
or certificate of occupancy is required. Boublis et al v. 
Garden State Farms, Inc., et al. Law Div. 203 
Where a building inspector, in good faith, but with mis- 
taken judgment, issues a building permit which is in viola- 
tion of a zoning ordinance, estoppel may be invoked against 
the municipality or others by a permittee who relied on 
it in good faith in proceeding with construction. Hill v. 
Board of Adjustment of Eatontown et al. App. Div. 246 
Where building inspector in good faith, but mistakenly, 
issued building permit requiring only 4 foot side yard 
though applicable ordinance required 7 foot side yard, 
and owners in gocd faith relied thereon in making substan- 
tial construction over a 5 month period, owner is entitled 
to variance to allow the construction and can invoke doc- 
trines of estoppel and laches against municipality and 
others. Hill v. Board of Adjustment of Eatontown et al. 
App. Div. 246 
A city ordinance regulating ‘ ‘immoral” motion pictures 
is ultra vires and void since the state has preempted the 
field of regulation of obscenity by N.J.S.A. 2A:115-1.1 et 
seq., the Obscenity Statute. Dimor, Inc. v. City of Passaic. 
Law Div. 262 
Municipal ordinance prov iding that every retail business 
within municipality must close each day between the hours 
of 11 P.M. and 6:30 A.M. is an invalid exercise of the police 
power and violates the due process clause of the Fourteenth 
Amendment of the U.S. Constitution. Fasino v. Mayor & 
Council of Montvale. Law Div. 311 
N.J.S.A. 40:52-1(g) gives municipalities the power to li- 
cense and regulate all businesses within their boundaries 
but particular regulation must bear a substantial relation 
to the public health, safety or welfare. Fasino v. Mayor & 
Council of Montvale. Law Div. 311 
Municipalities may lawfully regulate the erection of signs 
and lights or buildings and have wide discretion in regu- 
lating traffic on their streets but regulation should not be 
overbroad and should be aimed directly at detriment per- 
ceived. Fasino v. Mayor & Council of Montvale. Law 
Div. ; 311 
The fact that the community may be forced to expend 
additional resources to pr ovide adequate police protection 
is no justification for closing otherwise harmless _busi- 
nesses. Fasino v. Mayor & Council of Montvale. Law 
Div. 311 
A Municipal Planning Board has no authority to require 
payment for or contribution to the cost of an off-site drain- 
age improvement from a subdivider as a condition to sub- 
division approval where the improvement is to be installed 
by the municipality to accommodate adjoining areas and 
paid for by it as a general improvement. Divan Builders v. 
Township of Wayne. Law Div. 330 
Municipalities may require protective drainage improve- 
ments to be constructed on-site and off-site as a condition 
precedent to the approval of a subdivision which will fully 
be integrated with the community at large, particularly 
where the previous retention of water in a pond on the 
premises will be eliminated by the subdivision plan. Divan 
Builders v. Township of Wayne. Law Div. 330 
In a municipality operating under Council-Manager Plan 
D, after the office of attorney for the planning board is cre- 
ated by ordinance only the planning board may be empow- 
ered to appoint and remove the planning board attorney; 
a provision for appointment of the attorney by the township 
manager is ultra vires. Planning Board of the Twp. of 
West Milford v. Twp. Council of West Milford. Law Div. 375 


Municipalities have the power, under the general police 
power provisions of the Home Rule Act, to enact rent con- 
trol ordinances. John F. Inganamort et al v. Borough of 
Fort Lee et al. Law Div. ......... 425 

The Legislature can delegate to municipalities the police 
power to regulate any matter which does not have a need 
for statewide uniformity. John F. Inganamort et al v. Bor- 
ough of Fort Lee et al. Law Div. 425 

Any power constitutionally delegable toa municipality is 
delegated to municipalities by N.J.S.A. 40:48-2 so long as 
the State has not preempted the subject matter. John F. 
Inganamort et al v. Borough of Fort Lee et al. Law Div. 425 

Ordinance requiring owners of multiple dwellings to post 
security with a municipal commission empowered to ex- 
pend moneys from the fund for repairs where the landlord, 
after 24 hours’ notice, has failed to correct defective 
“emergency conditions,” is constitutional. Apartment 
House Council v. Borough of Ridgefield. Law Div. 430 

A Sewerage Authority’s rate structure must reflect uni- 
form, equitable and practical treatment of similar proper- 
ties in conformity to N.J.S.A. 40:14A-8. S. S. & O. Corpora- 
tion v. Township of Bernards Sewerage Authority. Sup. 
| ee 430 

While a sewerage authority can charge new users a 
higher connection charge than prior users, it cannot charge 
developers a higher fee than it charges other comparable 
new residential users. S. S. & O. Corporation v. Township 
of Bernards Sewerage Authority. Sup. Ct. 430 

A Township has inherent power to waive a minor defi- 
ciency in the amount of a bond accompanying a bid on a 
construction contract, and to enforce the bond if the con- 
tractor refuses to enter the contract after it is awarded. 
Hanover v. International. App. Div. 431 

Pursuant to N.J.S.A. 40:12-6 it is entirely reasonable that 
in the interest of public safety and welfare a municipality 
may close a park during certain hours of the night just as 
it may close public buildings. Borough of Dumont v. Caruth 
et al. Mun’l. Ct. 457 

Ordinance making it unlawful to remain in park beyond 
11 P.M. is unconstitutional since it did not require a warn- 
ing to leave the park as a prerequisite to violation. Bor- 
ough of Dumont v. Caruth et al. Mun’]. Ct. 457 

A Borough ordinance limiting the weight of trucks on a 
County road running within the Borough cannot be effec- 
tive until the County Freeholders consent to the Borough 
regulating traffic on that road and both Borough ordinance 
and County resolution are approved by the State Commis- 
sioner of Transportation. Ufheil Construction v. Oradell. 
App. Div. 480 

County Freeholders must consider a request by a Bor- 
ough for cession to it of power to regulate a County road 
at a regular or special Freeholders’ meeting, but they need 
not conduct a hearing on the merits since the requested 
action is legislative rather than quasi-judicial. Ufheil Con- 
struction v. Oradell. App. Div. 480 

Municipality has power to enact ordinance providing for 
minimum floor space per occupant in residences. Sente v. 
Mayor and Council of Clifton. App. Div. 503 

A municipality is not under a duty to keep its sewer plant 
abreast of developing needs. Barney’s Furniture Ware- 
house of Newark, Inc., etc. et als v. The City of Newark. 
Sup. Ct. 606 

A municipality is not liable in damages to property own- 
ers injured by flooding which is the result of a gradually 
increasing functional incapacity of the sewer system; the 
problem of whether, when and how to remedy the situation 
is one involving the exercise of governmental judgment 
and discretion. Barney’s Furniture Warehouse of Newark, 
Inc., etc. et als v. The City of Newark. Sup. Ct. 606 

The difference in costs of seasonal beach badges before 
and after a cut-off date is not discriminatory and has a rea- 
sonable classification and substantial relation to improve- 
ment, maintenance, protection and policing of beaches. Sea 
Isle City v. Caroline M. Caterina. Cty. Ct. 607 

Provision of municipal ordinance allowing owners and 
lessees in borough privilege of purchasing additional beach 
badges is discriminatory against non-residents on its face. 
Sea Isle City v. Caroline M. Caterina. Cty. Ct. 607 

Provision of municipal ordinance whereby weekly beach 
badges would run from Saturday noon to Saturday noon 
next is unreasonable on its face and in its application. Sea 
Isle City v. Caroline M. Caterina. Cty. Ct. 607 

Provisions of municipal ordinance requiring display of 
beach badges, as well as penalty provisions, are reason- 
able. Sea Isle City v. Caroline M. Caterina. Cty. Ct. . 607 

N.J.S.A. 13:1E-16 does not preempt the powers of a mu- 
nicipality to require a cesspool cleaner to obtain a permit 
in order to remove waste from a cesspool tank. Borough of 
Upper Saddle River v. Gaess Environment Service. Cty. 
Ct. 607 

Municipal ordinance regulating hours of opening and 
closing of barber shops is lawful exercise of police power 
and does not deprive barber shop owners of equal protec- 
tion of the law nor discriminate against them although mu- 
nicipality does not regulate hours of opening and closing 
of beauty parlors. State v. Schwarcz. Cty. Ct. 631 

A reasonable exercise ¢! the police power is not intended 
to be curtailed by N.J.S.... 10:1-3; and N.J.S.A. 10:5-4 and 
10:1-3 recognize that reasonable discrimination on the basis 
of sex is valid. State v. Schwarcz. Cty. Ct. 631 

Planning board records are to be filed in the municipal 
clerks office and be available for public inspection. Naftal 
v. Township Committee. App. Div. 632 

When a municipality has a municipal building all munici- 
pal records are to be kept therein unless the governing 
body has designated some other place for safekeeping. 
Naftal v. Township Committee. App. Div. 632 

A municipality cannot by ordinance impose on a property 
owner the duty of upkeep of the property where the munici- 
pality has taken possession of the property un er a tax sale 
certificate and N.J.S.A. 54:5-53.1. Newark v. Sue. App. 
Div. a 680 

A municipality cannot award a towing contract with 
charges passed on to the owners of towed cars without pub- 
lic bidding as required by N.J.S.A. 40A:11-4 where the cost 
of the towing would exceed $2500 if done by the munici- 
pality itself. Kurman v. Newark et al. App. Div. 745 


Municipal Law, Cont’d 
The grant of a franchise, like the grant of a contract, is 
subject to the public bidding laws even though the munici- 
pality makes a profit thereon, where the franchise is for 
public work which it would otherwise do. Kurman v. New- 
ark et al. App. Div. 745 
It is an unconstitutional impairment of contract for a 
borough to increase retroactively the amounts it charges 
for water. Daniel v. Oakland. App. Div. 746 
Municipal ordinances and signs regulating or prohibiting 
parking in fire zones on private property do not require 
prior approval by the Director of the Division of Motor 
Vehicles nor compliance with Title 39 of the statutes. State 
v. Dorman. App. Div. ... 761 
The Borough Council, not the Mayor, has the power to 
appoint a police sergeant, under N.J.S.A. 40A:14-118. Bor- 
ough of Highlands v. Davis. Law Div. 766 
A police officer is not entitled to reimbursement for coun- 
sel fees incurred in defending an action brought to contest 
the validity of his appointment. Borough of Highlands v. 
Davis. Law Div. 766 
N.J.S.A. 9:17B-1 to 3 (reducing age of legal majority 
from 21 to 18) does not repeal N.J.S.A. 40A:14-127; hence 
minimum age for police officers remains at 21. N.J. State 
P.B.A. v. Morristown et al. Law Div. 895 
A claim for injuries sustained by a student while passing 
through a rusted chain-link fence on municipal property 
on a shortcut to his home for lunch is not barred by N.J. 
S.A. 40:9-2. Caltavuturo v. City of Passaic, etc. App. Div. 936 
The alleged negligence of a municipality in taking ineffec- 
tual steps to correct a known defective condition on its 
property is not the type of discretionary governmental 
policy determination which is immune from tort liability. 
Caltavuturo v. City of Passaic, etc. App. Div. 936 
A municipality’s power to regulate taxicabs impliedly 
includes the power to fix rates. Yellow Cab Corp. of Pas- 
saic and Clifton v. City Council of Passaic. Law Div. 1014 
In the absence of legislative direction as to the procedure 
to be followed in the fixing of rates by municipal agencies, 
due process requires that the evidence or material upon 
which the agency relies to support its order be disclosed 
and made part of the hearing record. Yellow Cab Corp. of 
Passaic and Clitton v. City Council of Passaic. Law 
Div. 1014 
In setting taxicab rates, the municipality must express 
the factual and legal basis for its decision. Yellow Cab 
Corp. of Passaic and Clifton v. City Council of Passaic. 
Law Div. .. a =a 1014 
The valid exercise of a municipality’s rate-making pow- 
ers requires the local board to look behind the figures 
shown by the applicant’s books and to make comparison 
with parallel situations and experience in other municipali- 
ties. Yellow Cab Corp. of Passaic and Clifton v. City Coun- 
cil of Passaic. Law Div. 1014 
A member of the town council is not disqualified from 
voting for himself as council president or appointee to a 
Joint Meeting where the effect of such disqualification 
would be to require an affirmative vote of more than a ma- 
jority of the five councilmen. Skarbnik v. Spina. Law 
Div. <a tf 1029 
Where an office must be filled from the membership of 
the town council, a councilman is not disqualified by self- 
interest from voting for himself. Skarbnik v. Spina. Law 
Div. siesartona ae ; 1029 
N.J.S.A. 40:55-1.13 applies only to projects being directly 
constructed by ‘‘a housing, parking, highway or other au- 
thority redevelopment agency, school board, or other sim- 
ilar public agency, Federal, State, county or municipal” 
all of which obviously require the expenditure of public 
funds. Cervase & Imperiale v. Kawaida Towers, Inc. et al. 
Chan. Div. 1035 
The New Jersey Housing Finance Agency mortgage fi- 
nancing cannot be considered an expenditure of public 
funds under the Municipal Planning Act. Cervase & Im- 
periale v. Kawaida Towers, Inc. et al. Chan. Div. 1035 
In the determination of which among those persons 
shown by the most recent Federal census to be living at 
military reservations are to be counted in the compilation 
of the population or number of inhabitants of the munici- 
pality for the purpose of fixing the size of the municipal 
governing body, only those bona fide residents who have 
satisfied or reasonably may be expected to satisfy the du- 
rational residence requirements for voting imposed by the 
State (and the bona fide resident members of their house- 
holds), should be included. Marks v. Twp. Comm. of Twp. 
of New Hanover. App. Div. 1036 
The wrongful rejection of the bid of the lowest respons- 
ible bidder by a municipality does not render the munici- 
pality liable in damages to the bidder. Stephen v. Rumson 
and Cardell v. Madison. App. Div. 1098 
Under existing statutes the chief of police of a township 
has no statutory powers or authority; the power to regulate 
the police department is explicitly and broadly given to the 
municipal governing body. Smith v. Township of Hazlet. 
Sup. Ct. 1134 
A statute respecting police departments in cities cannot 
be extended to affect police departments in townships. 
Smith v. Twp. of Hazlet. Sup. Ct. 1134 
Where plaintiff’s damaged properties were located in 
the midst of riot area and plaintiff was prevented from ap- 
proaching them for several days by police who had sealed 
off the area, there was sufficient credible evidence from 
which the jury could conclude that plaintiff’s losses were 
the result of a riot, in plaintiff’s action against defendant 
city based upon N.J.S.A. 2A:48-1. Wigler v. Newark. App. 
Div. etc eae 1253 
The referendum procedure provided for in the Faulkner 
Act does not apply to zoning ordinance amendments. The 
Township of Sparta v. Spillane. App. Div. 1374 
Held, on the facts, completion of the reception of bids 
may be delayed for a short period of time notwithstanding 
the statutory mandate of N.J.S.A. 40A:11-23 that no bids 
shall be received after the time designated in the adver- 
tisement. Young v. West Orange Redev. Agency App. 
DIV, 3.2.5 we e 1443 
The purpose of bidding is to benefit the taxpayers by se- 
curing competition, and guarding against favoritism, im- 


providence, extravagance and corruption. Young v. West 
Orange Redev. Agency. App. Div. 1443 

Although material departures from the bidding terms 
cannot be tolerated, on facts here, a delay of a few min- 
utes in opening bids was a minor irregularity which was 
properly waived by the Agency. Young v. West Orange 
Redev. Agency. App. Div. 1443 

Under N.J.S.A. 40A:9-5, when a municipal employee 
leaves his job and is immediately thereafter appointed to a 
position in county government he is entitled to compute his 
longevity by including the period of municipal service. 
Libby v. Union County Board of Chosen Freeholders. App. 
Div. 1444 

N.J.S.A. 40A:9-5, which permits municipal and county 
employees to compute longevity by including periods of 
both county and municipal service, applies when the em- 
ployee transfers voluntarily from municipal service to 
county service as well as when the transfer is involuntary. 
Libby v. Union County Board of Chosen Freeholders. 
App. Div. 1444 

A cause of action against a municipality cannot be 
grounded on the alleged invalidity of an official legislative 
determination. Leimpeter’s Disposal Service, Inc. et al v. 
Mayor and Council of Carteret et al. App. Div. 1463 

Municipal ordinance prohibiting private scavangers from 
using municipal waste disposal area held invalid as ap- 
plied to private scavangers whose businesses were located 
within the municipality. Leimpeter’s Disposal Service, Inc. 
et al v. Mayor and Council of Carteret et al. App. Div. 1463 

A municipality may legally bar the dumping of foreign 
waste and refuse. Leimpeter’s Disposal Service, Inc. et al 
v. Mayor and Council of Carteret et al. App. Div. 1463 


Murder 

Since the penalty of life imprisonment for first degree 
murder is mandated by statute, the courts have no discre- 
tion as to punishment. State v. Hubbard. App. Div. 526 


Narcotics 

A person charged with possession of more than 25 grams 
of marihuana or more than 5 grams of hashish may prop- 
erly be found not guilty of the high misdemeanor charged 
but guilty of the lesser included disorderly persons offense 
of possession of less than 25 grams of marihuana or 5 
grams of hashish. State v. Saulnier. Sup. Ct. 871 

An indictment charging defendants with the maintenance 
of a common nuisance resorted to by persons for unlawful 
activities involving narcotic drugs contrary to N.J.S. 
24:21-35a fails to state a crime since that statute merely 
provides for statutory forfeitures; however, the indictment 
should not be dismissed, but amended to charge a violation 
of N.J.S.A. 2A:130-2 and 3, the general nuisance statute. 
State v. Blackman. App. Div. 1134 

Where, in response to a call from a reliable informer, 
policé spot a moving vehicle answering the description 
given by the informer, the detention of the driver and war- 
rantless search of his person is valid under the exception 
for exigent circumstances allied to the exception for 
searches of automobiles if the circumstances make it im- 
practical to obtain a search warrant prior to conducting 
the search. State v. Hannah. App. Div. 1270 


Navigable Waters 
Fact that an area has been illegally filled does not ex- 
tinguish its character in legal contemplation as part of the 
navigable waters of the U.S. U.S.A. v. Stoeco Homes, Inc. 
U.S.D.C. : in so 873 
The Government is entitled to injunctive relief to abate 
violations of 33 U.S.C. $403, the statute regulating work in 
navigable waters, without proof of irreparable harm. 
U.S.A. v. Stoeco Homes, Inc. U.S.D.C. 873 
Federal government cannot be estopped from exercising 
its jurisdiction over navigable waters by fact owner made 
expenditures founded on mistaken assumptions. U.S.A. v. 
Stoeco Homes, Inc. U.S.D.C. 873 
Negligence 
The mere fact that a fellow prisoner, in violation of pris- 
on regulations, had retained possession of a tool taken by 
him from the prison machine shop, had entered the plain- 
tiff’s cell with it and had assaulted the plaintiff, did not 
establish any right on the plaintiff’s part to recover dam- 
ages from the prison officials. Harris v. State of New Jer- 
sey. Sup. Ct. 6 
Prison officials may not be held liable for injuries in- 
flicted by one inmate on another in the absence of any 
showing that the officials failed to act conscientiously or 
failed to act in a reasonably prudent manner. Harris v. 
State of New Jersey. Sup. Ct. 6 
Prison wardens and keepers are entitled to the protection 
afforded by the doctrine which immunizes administrative 
supervisory exercises of judgment and discretion so long 
as made conscientiously and in good faith, against claims 
against them by an inmate for injuries sustained in an as- 
sault by another inmate. Harris v. State of New Jersey. 
Sup. Ct. 6 
A tavern owner is civilly liable in negligence for serving 
alcoholic beverages in violation of A.B.C. Regulation +20 
to a person who is actually or apparently intoxicated. An- 
slinger, etc. v. Martinsville Inn, Inc. et al. App. Div. 8 
The requisites for liability of a tavern owner for serving 
intoxicated patrons are (1) the patron must be intoxicated; 
(2) the tavern owner or its employee must know or should 
have known he was intoxicated; and (3) liquor must have 
been served to the intoxicated person by the tavern owner. 
Anslinger, etc. v. Martinsville Inn, Inc. et al. App. Div. 8 
Present socio-economic conditions do not warrant expan- 
sion of the doctrine holding tavern owners liable for serv- 
ing alcoholic beverages to intoxicated patrons so as to in- 
clude private businesses serving alcoholic beverages in a 
social setting. Anslinger, etc. v. Martinsville Inn, Inc. et al. 
App. Div. 8 
An owner of a horse should not be held liable without 
fault for damage done by the animal when unattended on a 
public highway, but rather, the general rules of negligence 
apply. Elizabeth Vaclavicek et al v. John Olejarz, etc. 
Sup. Ct. 54 
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unattended horses upon a highway, instructions to the jury 
should contain the propositions that one owes a duty of 
exercising due care to prevent unattended horses from en- 
tering on a highway, whether or not a propensity for same 
was known; that a jury could infer negligence by the pres- 
ence of unattended horses on a highway; and if one relies 
on a Corral to contain a horse it must be such that a reason- 
able man would believe it adequate for such purpose. Eliza- 
beth Vaclavicek et al v. John Olejarz, etc. Sup. Ct. 54 

Defenses of lack of proximate cause and contributory 
negligence are appropriate to bar liability under theories 
of negligence, breach of warranty and strict liability of 
manufacturer of car with defective seat belt which car 
was involved in a collision with another vehicle where the 
driver of the car was aware of the defect and was not using 
the seat belt. Devaney v. Sarno. Law Div. 142 

A store has no duty to protect patrons against the risk of 
injury due to misuse of ordinary shopping carts by third 
persons, since that risk is slight even though foreseeable. 
Znoski v. Shop-Rite Supermarkets, Inc. App. Div. 246 

A trial court should not submit to the jury a claim for 
injury due to misuse of a store shopping cart by a third 
party. Znoski v. Shop-Rite Supermarkets, Inc. App. Div. 246 

There is no obligation on an occupier to notify a person 
leaving through a door used by the public which was open 
when he entered that the door had been thereafter closed, 
absent some indication that the closed door constituted a 
hazard. Nosca v. Queen City. App. Div. 310 

Landowner is not liable for injuries sustained by delivery- 
man who collided with glass doors on premises in leaving 
though the doors had been closed after he entered, where 
the doors were of customary construction and did not con- 
stitute a hazard. Nosca v. Queen City. App. Div. 310 

A public sidewalk adjacent to a store is not part of the 
business premises which an occupant of a store must main- 
tain in a safe condition for business invitees. Muzio v. 
Krauzer. App. Div. 312 

A possessor of land is liable to an infant trespasser for 
physical harm caused thereon by an artificial condition if 
(a) he knows or has reason to know children are likely to 
trespass at the place where the condition exists, and (b) 
the children because of their age do not discover the con- 
dition or realize the risk involved in intermeddling with it 
or in coming within the area made dangerous by it. Gary 
Haase, etc. v. North Hudson Scrap Iron Corp., etc. Sup. 
Ct. = <a 329 

Realization of risk connovwes appreciation of the danger 
involved rather than mere knowledge of the existence of 
the condition itself; it means something more than mere 
awareness that one could get hurt. Gary Haase, etc. v. 
North Hudson Scrap Iron Corp., ete. Sup. Ct. 329 

A jury question is presented as to realization of risk if it 
is fairly debatable whether the child, considering his age 
and degree of immaturity, actually comprehends the extent 
of the danger to which he is exposing himself. Gary Haase, 
ete. v. North Hudson Scrap Iron Corp., etc. Sup. Ct. 329 

Where tenant is injured as a result of latent defect not 
known or reasonably discoverable by the landlord, landlord 
is not liable for the injuries; Marini v. Ireland distinguished 
and limited. Dwyer v. Skyline Apts., Inc. App. Div. 345 

The doctrine of strict liability does not apply to the land- 
lord-tenant relationship; recovery for personal injuries can- 
not be had without proof of lack of reasonable care by the 
landlord. Dwyer v. Skyline Apts., Inc. App. Div. 345 

A landowner who builds an inefficient drain, causing 
underground water to create a pot hole in the highway, is 
liable to travellers injured by a car which swerved to avoid 
the hole. Knapp v. Phillips Petroleum Co. App. Div. 377 

N.J.S.A. 2A:42A-1 does not confer immunity on a land- 
owner from liability for injuries suffered by a musician in 
a band concert given for the public. Villanova v. American 
et al. App. Div. 425 

The immunity conferred by N.J.S.A. 2A:424-1 applies to 
physical, outdoor sports in which the injured party using 
the lands is himself involved rather than ‘‘spectator 
sports”. Villanova v. American et al. App. Div. 425 

The ‘‘going and coming rule’ does not bar Workmen’s 
Compensation to first aid squad workers injured on the way 
to an accident, and they are exempted from liability for 
injuries to another squad member by the co-employee rule. 
Marshall v. Force Machinery Co. Law Div. 601 

A municipality is not under a duty to keep its sewer plant 
abreast of developing needs. Barney’s Furniture Warehouse 
of Newark, Inc., etc. et als v. The City of Newark. Sup. 
i. .:. rdtpasers iy 606 

A municipality is not liable in damages to property own- 
ers injured by flooding which is the result of a gradually 
increasing functional incapacity of the sewer system; the 
problem of whether, when and how to remedy the situation 
is one involving the exercise of governmental judgment 
and discretion. Barney’s Furniture Warehouse of Newark, 
Inc., ete. et als v. The City of Newark. Sup. Ct. 606 

Subject to certain exceptions, the general rule is that 
once the vendee has taken possession, the vendor of real 
estate is not subject to liability for bodily harm caused to 
the vendee or others while upon the premises by any dan- 
gerous condition, whether natural or artificial, which 
existed at the time the vendee took possession. O’Connor v. 
Altus et al. App. Div. 630 

Failure of trial judge to charge jury in accordance with 
general rule governing tort liability of vendor and vendee 
of real estate and applicable exceptions to rule requires 
remand for new trial. O’Connor v. Altus et al. App. Div. 630 

N.J.S.A. 2A:14-1.1 bars the bringing of a negligence ac- 
tion against the architect of a building more than ten years 
after the performance or furnishing of professional serv- 
ices and bars a claim for indemnity against the architect 
by the former owner of the building. O’Connor v. Altus 
et al. App. Div. 630 

N.J.S.A. 2A:14-1.1 does not apply to owners or former 
owners of real property. O’Connor v. Altus et al. App. 
Div. < 630 
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Negligence, Cont’d 
Doctor who had not participated in and had not been 
present at operation during which suturing needle had been 
left in plaintiff but who had given plaintiff post-operative 
treatment is under duty to inform plaintiff that needle had 
been left in if in the course of treatment he knew or had 
reason to believe that needle had been left in ‘‘absent any 
sound medical reason for not doing so.’’ Tramutola v. Bor- 
tone et al. Sup. Ct. 674 
Doctor who had not participated in and had not been 
present at operation during which suturing needle had been 
left in plaintiff is not accountable for or chargeable with 
surgeon’s negligence in connection with the handling of the 
suturing needle though he had originally referred plaintiff 
to the surgeon and had given plaintiff post-operative treat- 
ment. Tramutola v. Bortone et al. Sup. Ct. 674 
Licensor of a milk machine on the premises of another 
owes a duty to those members of the public whom it in- 
vites to make use of the machine to use reasonable care 
to maintain in a reasonably safe condition that area of the 
premises in the immediate locale of the machine, as well 
as the direct access ways to and from it, independent of 
any duty owed by the licensee. Schramm v. Arsenal. App. 
Div. 768 
A party seeking common law indemnification from an- 
other must be without personal fault. Schramm v. Arsenal. 
App. Div. 768 
The Legislature may validly declare by statute that any 
person injur ‘ed while getting on or off a moving railroad 
car shall be deemed to have been contributorily negligent. 
Blair v. Erie. Law Div. 787 
A school principal’s duty to supervise playground areas 
during the lunch period is not limited in time to the first 
and last minutes of the lunch period nor limited in area to 
school property where the playground area encompasses 
municipally owned play areas utilized by the students. Cal- 
tavuturo v. City of Passaic, ete. App. Div. 36 
A claim for injuries sustained by a student while passing 
through a rusted chain-link fence on municipal property 
on a shortcut to his home for lunch is not barred by N.J. 
S.A. 40:9-2. Caltavuturo v. City of Passaic, etc. App. Div. 936 
The alleged negligence of a municipality in taking ineffec- 
tual steps to correct a known defective condition on its 
property is not the type of discretionary governmental 
policy determination which is immune from tort liability. 
Caltavuturo v. City of Passaic, etc. App. Div. 936 
The city, and municipal officials, are not liable for 
negligence or intentional misconduct by State Police re- 
sponding to a call for help during a civil disturbance un- 
less there is evidence that the officials actually controlled 
the actions of the Police. Tull v. State. App. Div. 1326 
The State is not liable for negligent actions of State Police 
ler the respondeat superior. Tull v. State. 
1326 
voluntary intoxication of plaintiff exposed her to 
hich a sober person might have avoided, and 
to detect the vehicle which 
ues of c yntributory negligence and prox- 
e e are for the jury. Tiger v. American Legion 
st No. 43 App. Div. 1358 
“He ld, the circumstantial evidence was sufficient to per- 
mit jury to conclt ide that the accident and plaintiff’s in- 
uries were causec 1 by negligence of an unknown driver. 
Tiger v. American Le gion Post No. 43. App. Div. 1358 
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Newspapermen 


A Reply To The Editorial On Newspaperman’s Privilege, 


by Frank Lombardi 309 
Governor’s Veto Message On Newsman’s Privilege 
Bill 345 


Newspapers 

Employment Advertising Rule, N.J.A.C. 13:11-1.1, et seq., 
forbidding sex-segregated classified advertising columns 
is a reasonable and valid exercise of the rule-making pow- 
ers of the Division of Civil Rights. The Passaic Daily News 
and Trenton Times Corporation v. Blair. Sup. Ct. 1053 

Classified advertising columns are ‘‘commercial speech”’ 
and hence not entitled to First Amendment immunity from 
prosecution for illegal discrimination. The Passaic Daily 
News and Trenton Times Corporation v. Blair. Sup. Ct. 1053 





“No Fault” 

Where medical expenses are solely and purely diagnostic, 
not related to any ongoing treatment, their cost may not be 
counted toward the $200 minimum required by N.J.S.A. 
39:6A-8, but where the diagnostic procedures are insep- 
arably intertwined with the overall scheme of treatment 
they may be included. Harris v. Osorio. Law Div 1444 


Notaries Public 

Notary public who improperly takes jurat on a forged 
nomination petition violates statute which prohibits the 
false making of nomination petition. State v. Toland. App 
Div. 502 


Novation 

In order to constitute a novation substituting a new debt- 
or, there must be an agreement among the creditor, the 
old debtor and the new debtor to substitute the new debto: 
for the old debtor and to release the old debtor. Emerson 


N.Y.-N.J. Inc Brookwood Television Inc. et al. Law 
Div 313 

The consideration for a new substitute agreement is the 
mutual discharge of the old contract. Emerson N.Y.-N.J. 
Inc. v. Brookwood Television Inc. et al. Law Div. 313 
Nuisance 


An indictment charging defendants with the maintenance 
vf a common nuisance resorted to by persons for unlawful 
activities involving narcotic drugs contrary to N.J.S. 
24:21-35a fails to state a crime since that statute merely 
provides for statutory forfeitures; however, the indictment 
should noi be dismissed, but amended to charge a violation 
of N.J.S.A. 2A:130-2 and 3, the general nuisance statute. 
State v. Blackman. App. Div. . 1134 


Obscenity 
A city ordinance regulating “immoral” motion pictures 
is ultra vires and void since the state has preempted the 
field of regulation of obscenity by N.J.S.A. 2A:115-1.1 et 
seq., the Obscenity Statute. Dimor, Inc. v. City of Passaic. 
Law Div. 262 
New Jersey’s present obscenity statute is constitutional. 
State v. Shapiro. Law Div. 312 
The ‘utterly without redeeming social value’’ as a third 
separate test of obscenity is rejected. State v. Shapiro. 
Law Div. 312 
Expert testimony is not necessary for a court to rule on 
obscenity. State v. Shapiro. Law Div. 312 
N.J.S.A. 2A:115-1.1 must be construed as including the 
three pronged test of obscenity set forth by the U.S. Su- 


preme Court. Coleman v. Wilson. Chan. Div. 480 
The films ‘‘Deep Throat” and ‘‘Love for Sale’’ are ob- 
scene. Coleman v. Wilson. Chan. Div. 480 


The New Jersey anti- obscenity statute is constitutionally 
invalid because it is overbroad and does not meet the stan- 
dards laid down by the U.S. Supreme Court in Miller v. 
California. Hamar v. Cregan. U.S.D.C. 1037 


Offer bes Settlement 

R. 4:58-3 permits recovery only for those attorney’s serv- 
ices i ar after the offer of settlement. Stephen Sussna 
Assoc. v. Randolph Twp. App. Div. 377 


Options 

Neither specific performance nor damages allowed for 
refusal of service station owner to comply with option given 
to oil company tenant in two-party lease to purchase the 
property from the owner where the terms of the lease and 
option taken by the company from the owner were unfair, 
inequitable and oppressive. Humble Oil and Refining Co. v. 
Doerr et al. Chan. Div. 633 


Ordinances 

Invalidity of parts of an ordinance does not render the 
entire ordinance invalid, despite the absence of a sever- 
ability clause, where the provisions of the ordinance are 
separable and the remainder contains essentials of a com- 
plete enactment. Sea Isle City v. Caroline M. Caterina. 
Cty. Ct. 607 


Parent and Child 

Present New Jersey law accelerates the age of adulthood 
granting 18 year olds the civil and contractual rights and 
obligations which theretofore applied to those who attained 


21 years of age. Schumm v. Schumm. Chan. Div. 203 
There is no fixed age in the law when emancipation oc- 
curs. Schumm v. Schumm. Chan. Div. 203 


Under prior law there existed a presumption against 
emancipation prior to 21 at which age emancipation was 
not automatic and the same theories now apply to 18 year 
olds. Schumm v. Schumm. Chan. Div. 20: 
Where there is insufficient money available from either 
parent to afford college expenses but the custodian and the 
child are willing to work toward providing a better educa- 
tion he him, even though the cost of education may not be 
assessed against the father, the court has the power to con- 
tinue the father’s obligation to support the child while he 
pursues that college education. Schumm v. Schumm. Chan. 
Div. Sepik és 203 
A he abolition of parent-child immunity is not as extensive 

s the abolition of interspousal immunity since parent-child 
immunity is abolished only as to claims by an injured un- 
1anci ipated child against his tortfeasor parent for injuries 
suf fered in a motor vehicle accident. DiMartino v. Ven- 
trella et al. Law Div. 479 
A suit by an injured parent against a tortfeasor child is 
barred by the doctrine of parent-child immunity. DiMar- 
tino v. Ventrella et al. Uaw Div. 479 
The holding and general tenor of the decision in Darrow 
v. Hanover Tp., 58 N.J. 410, (1971) indicate a deliberate 
and conscious mandate to limit the availability of inter- 
5 pres and parent-child claims, foreclosing consideration 
claims of non-reliance in causes antedating the respec- 

re decisions abrogating immunity. DiMartino v. Ventrella 
et al. Law Div. 479 
The duty of support of the children of a marriage de- 
volves upon both parents, N.J.S.A. 2A:34-23. Edelman v. 


Edelman. Chan. Div. 846 
Every Child Would Have Family Rights Under Model 
Law 892 


The rights of natural parenthood will be severed only 
in the most exceptional cases other than self-destruction 
by the natural parent. In re: Adoption of a Child by E. M. 
App. Div. . 896 

A divorce on the ground of desertion, standing alone and 
without proof of the divorced parent having forsaken pa- 
rental obligations, will nct support a grant of adoption of 
a child over the divorced natural parent’s objection. In re: 
Adoption of a Child by E. M. App. Div. 896 

N.J.S.A. 9:16-1, which denies right of custody, control or 
access to illegitimate children by putative father without 
mother’s consent, is not applicable to admitted natural 
father. Saka et al v. Turner et al. Chan. Div. 1002 


Parks 

Pursuant to N.J.S.A. 40:12-6 it is entirely reasonable that 
in the interest of public safety and welfare a municipality 
may Close a park during certain hours of the night just as 
it may close public buildings. Borough of Dumont v. Ca- 
ruth et al. Mun’l. Ct. 457 


Parole 
he Parole Board has properly implemented the man- 
date of Monks v. New Jersey State Parole Board with re- 
spect to the sufficiency of ‘‘statements of reasons”’ for pa- 
role denials. Beckworth v. Parole Board. Sup. Ct. 478 
An adversary trial-type proceeding is not necessary for 
a parole hearing. Beckworth v. Parole Board. Sup. Ct. 478 
There is no constitutional right to prior notification of 
pertinent material in the Parole Board’s possession, to ex- 
amination and cross-examination of witnesses at parole 
release hearings, to have a record of the hearing, or to 
have counsel present. Beckworth v. Parole Board. Sup. 
Ct. esate 5 +" 478 


Parties 

If the record indicates that review was sought of the en- 
tire judgment below, a claim against one of the two car- 
riers is not deemed to be abandoned merely because the 
petition for certification was directed only toward the other 
carrier. State Farm Mutual Automobile Insurance v. Zur- 
ich American Insurance, etc. Sup. Ct. 227 


Partition 

Where the properties sought to be partitioned consist of 
separate non-contiguous parcels, a physical allotment of 
the properties may be made by alloting one or more par- 
cels to one party and the balance to the other; if one co- 
tenant thereby receives property with a value greater than 
his proportionate share, he will be required to pay to the 
other cotenant an amount of money which would equalize 
the partition. Leonard v. Leonard. App. Div. 913 


Pension Plans 
Review Of Pension And Profit Sharing Plans, by Gene 
R. Smith 320 
Sec. 401(a) and 404(a)(3) of the I.R.C. of 1954 require 
that pension plans operate through a trust in order for em- 
ployer contributions to be deductible. Trenton Times v. 
U.S. U.S.D.C. aera 1022 


Pensions 

The workmen’s compensation test of compensability is 
not applicable to a claim of accidental death under the 
teachers’ pension and annuity statute. Russo v. Teachers’ 
Pension and Annuity Fund. Sup. Ct. 141 

Injury by ordinary work effort or strain to a diseased 
heart, although unexpected by the individual afflicted, is 
not an extraordinary or unusual consequence in common 
experience; disability or death in such circumstances is 
not accidental within the meaning of a pension statute 
when all that appears is that the employee was doing his 
usual work in the usual way. Russo v. Teachers’ Pension 
and Annuity Fund. Sup. Ct. 141 

Where the grant of a pension to an assistant prosecutor 
as physically incapacitated from doing criminal trial work 
had a colorable basis and was not arrantly illegal, it would 
be unjust to undo the pension grant eight years later in the 
face of reliance and irremediable change of position mani- 
fested by the facts. Ruvoldt v. Nolan. Sup. Ct. 847 


Perjury 

Even if a defendant was a “‘target” of the grand jury pro- 
ceeding so as to be entitled to be advised of his privilege 
against self-incrimination, the failure to so advise does 
not preclude prosecution for perjury or false swearing. 
State v. Cattaneo. App. Div. 449 

A failure to charge that there must be corroboration of 
the witnesses’ testimony to sustain a conviction for perjury 
does not constitute plain error where five witnesses testi- 
fied to the effect that defendant knowingly lied in his testi- 
mony before the grand jury. State v. Cattaneo. App. 
Div. os 449 
Pharmacists 

State Board of Pharmacy regulation requiring pharma- 
cists to maintain patient profile records of persons for 
whom prescriptions are filled and to check same for pos- 
sible harmful drug interaction or reaction is within the 
Board’s power under and within the objectives of Chapter 
14, Title 45, regulating the practice of pharmacy. Rite Aid 
of New Jersey v. Board of Pharmacy. App. Div. 726 
Picketing 

Peaceful picketing by a police association of the premises 
where individual borough councilmen are employed, both 
in and outside the municipality, will be enjoined since it 
involves undue risk to third persons and creates illegiti- 
mate pressure on the councilmen who may fear losing 
their jobs. Kulish v. Hillside P.B.A. Local +70. Chan. 
Div. 870 
Plain Error 

The failure to give the jury guidelines or standards on 
the meaning of ‘‘dangerous knife’ and the exclusion oi 
defendant’s explanation for carrying a pocketknife consti- 
tute prejudicial error. State v. Green. Sup. Ct. 606 


Planning 
N.J.S.A. 40:55-1.13 applies only to projects being directly 
constructed by ‘‘a housing, parking, highway or other au- 
thority redevelopment agency, school board, or other sim- 
ilar public agency, Federal, State, county or municipal’’ 
all of which obviously require the expenditure of public 
funds. Cervase & Imperiale v. Kawaida Towers, Inc. et al. 
Chan. Div. 1035 
The New Jersey Housing Finance Agency mortgage fi- 
nancing cannot be considered an expenditure of public 
funds under the Municipal Planning Act. Cervase & Im- 
periale v. Kawaida Towers, Inc. et al. Chan. Div. 1035 
The real estate tax exemption under N.J.S.A. 55:16-18 is 
not an ‘expenditure’ of public funds within the meaning 
of the Municipal Planning Act. Cervase & Imperiale v. 
Kawaida Towers, Inc. et al. Chan. Div. 1035 
Until a master plan or parts thereof have been legisla- 
tively adopted by the governing body, its proposals have 
no binding effect or legal consequences. Cervase & Imperi- 
ale v. Kawaida Towers, Inc. et al. Chan. Div. 1035 


Planning Boards 

While the County Planning Act, and N.J.S.A. 40:27-6.2, 
are constitutional, a county planning board may not in 
every subdivision application require dedication of lands 
abutting county roads for rights of way without paying just 
compensation. Harris, Jr. et al v. Salem County Planning 
Board. App. Div. 526 

Procedures for application to county planning board for 
subdivision approval providing for relief from automatic 
rule requiring dedication of right-of-way along county 
roads comply with due process. Harris, Jr. et al v. Salem 
County Planning Board. App. Div. 526 


Plea Bargaining 
The court is not to participate in the plea bargaining pro- 
cedure and the Supreme Court directive of December 1970 
approving plea bargaining, but excluding the judge from 
8 discussions, is proper. State v. Korzenowski. App. 
iv. : ne bs 63 


a a 


ee ae a ae 


a a ote 


ate 


f~ @ 


Police 
Due process does not require that the departmental hear- 
ing by the Division of State Police on charges that a state 
trooper failed to properly carry out his assigned duties be 
a public hearing. Kelly v. Sterr. Sup. Ct. 143 
A departmental regulation as to the length and style of 
a policeman’s head and facial hair does not violate any 
First Amendment rights of the policemen. Akridge et al v. 
Barres. App. Div. 331 
Enlightened exercises of official judgment and discretion 
should be used to avoid largely purposeless criminal pro- 
ceedings. State of New Jersey v. Stanley S. Zimmelman. 
Sup. Ct. .... 350 
The Borough Council, not the Mayor, has the power to 
appoint a police sergeant, under N.J.S.A. 40A:14-118. Bor- 
ough of Highlands v. Davis. Law Div. 766 
A police officer is not entitled to reimbursement for coun- 
sel fees incurred in defending an action brought to contest 
the validity of his appointment. Borough of Highlands v. 
Davis. Law Div. 766 
There are no exclusions in N.J.S.A. 2A:170-90.1 which 
would require a police officer to submit to a lie detector 
test at the direction of a superior. Engle v. Woodbridge. 
App. Div. 894 
N.J.S.A. 9:17B-1 to 3 (reducing age of legal majority 
from 21 to 18) does not repeal N.J.S.A. 40A:14-127; hence 
minimum age for police officers remains at 21. N.J. State 
P.B.A. v. Morristown et al. Law Div. 895 
Under existing statutes the chief of police of a township 
has no statutory powers or authority; the power to regulate 
the police department is explicitly and broadly given to the 
municipal governing body. Smith v. Township of Hazlet. 
Sup. Ct. 1134 
A statute respecting police departments in cities cannot 
be extended to affect police departments in townships. 
Smith v. Twp. of Hazlet. Sup. Ct. 1134 


Police Power 

Municipality has power to enact ordinance providing for 
minimum floor space per occupant in residences. Sente v. 
Mayor and Council of Clifton. App. Div. 503 


Pollution 

The introduction of cold water by an atomic power plant 
into a tidewater environment artificially kept warm by dis- 
charges from the plant causing ine eet of fish is a viola- 
tion of the provisions of N.J.S.A. 23:5-2 -28, which prohibits 
the discharge of harmful substances ‘into tidal water. State 
v. Jersey Central Power & Light Co. Law Div. 1098 

In enforcing its role as trustee of the public trust in tide- 
waters, the State is not limited to injunctive relief but may 
recover as damages the market value of fish killed by a 
polluter of the marine environment. State v. Jersey Central 
Power & Light Co. Law Div. 1098 


Polygraphs 
When the State and defendant in a criminal case stip- 
ulate to have defendant submit to a polygraph test and 
have the results introduced in evidence, such stipulation 
— be given effect. State of New Jersey v. McDavitt. 
Ct. 74 
i here polygraph test results are admitted into evidence 
the jury should be instructed that they are not direct proof 
of a defendant’s guilt or innocence of the crime but rather 
opinion evidence tending only to indicate whether or not 
the subject was telling the truth when tested. State of New 
Jersey v. McDavitt. Sup. Ct. 74 
Proof that a defendant in a criminal trial either refused a 
lie detector test, or offered to submit to one, is generally 
not admissible in evidence. State of New Jersey v. Mc- 
Davitt. Sup. Ct. 74 
Report Of Supreme Court Committee On Criminal Pro- 
cedure On Polygraph Tests 525 
N.J.S.A. 2A:170-90.1, prohibiting an employer from in- 
fluencing, requesting or requiring an employee, as a con- 
dition of employment or continued employment, to take or 
submit to a lie detector test is const itutional: the right of 
privacy of the employee overshadows the property rights of 
the employer. State v. Community Distributors, Inc. Mon- 
mouth County Court. 654 
An employer in the business of dispensing narcotics and 
dangerous drugs is not exempt from the restrictions of N.J. 
S.A. 2A:170-90.1. State v. Community Distributors, Inc. 
Monmouth County Court 654 
A waiver by the employee consenting to take a lie detec- 
tor test at the request of his employer is of no relevance 
on a charge of violation of N.J.S.A. 2A:170-90.1. State v. 
Community Distributors, Inc. Monmouth County Court 654 
An employer may violate N.J.S.A. 2A:170-90.1 by using 
psychological factors to influence an employee to take a lie 
detector test. State v. Community Distributors, Inc. Mon- 
mouth County Court 654 
There are no exclusions in N.J.S.A. 2A:170-90.1 which 
would require a police officer to submit to a lie detector 
test at the direction of a superior. Engle v. Woodbridge. 
App. Div. 894 


Possession of Dangerous Knife 

N.J.S.A. 2A:151-41C outlaws the carrying of a knife, even 
if it would otherwise be a useful object, where the sur- 
rounding circumstances, such as the time, place and situ- 
ation indicate that possession is for the purpose of using it, 
then or later, unlawfully against another. State v. Ebron. 
App. Div. 374 

Under N.J.S.A. 2A:151-41C concealment is not a neces- 
sary element of the offense. State v. Ebron. App. Div. 37 


Practice 

Granting of an adjournment is within court’s discretion 
and court’s refusal to grant adjournment is not reversible 
error where testimony of psychiatrist who could not testify 
was read into record. State v. Spivey. App. Div. 313 

An order imposing a sentence for failure to comply with 
a support order is an order on application for enforcement 
of litigant’s rights and not a contempt order. Pierce v. 
Pierce. App. Div 331 

A finding of ability of defendant to comply with the order 
for support is essential for an order imposing a penalty for 
noncompliance. Pierce v. Pierce. App. Div. 331 


A sentence for a fixed term for failure to comply with a 
support order is inappropriate; the length of the term 
should be dependent on the continuation of noncompliance. 
Pierce v. Pierce. App. Div. 331 

Where summary judgment is sought in an action in lieu 
of prerogative writ, a motion for an order to proceed sum- 
marily supported by affidavits should be made. Naftal v. 
Township Committee. App. Div. 632 

Procedural issues not raised at the trial though opportun- 
ity to do so was available will not be considered on appeal 
unless they go to jurisdiction or concern matters of great 
public interest. Naftal v. Township Committee. App. 
Div. .. me 632 


Preemption 
Since the state has preempted the licensing of cigarette 
vending machines, municipal ordinances requiring li- 
censing and license fees are in conflict with the state stat- 
utes and are invalid. Coast Cigarette Sales, Inc. v. Long 
Branch. Law Div. 6 
A municipal “holiday closing’ ordinance forbidding the 
conducting of business by an establishment other than one 
permitted under the statute, is ultra vires because it is in 
conflict with and preempted by N.J.S. 36:1-2. Paramus v. 
Martin Paint Stores, Inc. Bergen Cty. Ct. 99 
A state statute prohibiting possession of a loaded gun 
within a specified distance of an occupied dwelling or 
school playground ‘‘for the purpose of hunting, taking or 
killing any bird or animal” does not preclude a municipal 
ordinance operating in the same area. Township of Chester 
v. Panicucci. Sup. Ct. 202 
The State has not pre-empted the field of regulating heli- 
stops and heliports. Boublis et al v. Garden State Farms, 
Inc. et al. Law Div. 203 
A city ordinance regulating ‘‘immoral’’ motion pictures 
is ultra vires and void since the state has preempted the 
field of regulation of obscenity by N.J.S.A. 2A:115-1.1 et 
seq., the Obscenity Statute. Dimor, Inc. v. City of Passaic. 
Law Div. 262 
N.J.S.A. 13:1E-16 does not preempt the powers of a mu- 
nicipality to require a cesspool cleaner to obtain a permit 
in order to remove waste from a cesspool tank. Borough of 
Upper Saddle River v. Gaess Environment Service. Cty. 
Ct. es wt 607 
Action against ‘‘pirate’’ record companies for pre-Febru- 
ary 1972 copying dismissed since federal copyright law 
offered no protection against pirating and to allow state 
law to prohibit such copying or duplication would be to 
afford state protection in a federal area where Congress 
has provided for none. Columbia Broadcasting, etc. v. 
Melody Recordings, et al. Chan. Div 787 


Prerogative Writs 

The Law Division has jurisdiction vf an action seeking to 
compel a state administrative agency to perform minis- 
terial duties where no adversary type of hearing was had 
before the agency and the agency is not vested with juris- 
diction to hear and determine complaints. Colon v. Tedes- 
co. Law Div. 1423 

The Law Division has jurisdiction to order officials of the 
Department of Labor to institute enforcement proceed- 
ings against owners and operators of migrant labor camps 
pursuant to the Seasonal Farm Labor Act. Colon v. Tedes- 
co. Law Div. 1423 


Pre-Sentence Reports 

Although pre-sentence reports prepared pursuant to R 
3:21-2 are not ‘‘a matter of public record,” they are not 
privileged and absent a privilege created by statute or case 
law the confidentiality of the report must yield to the right 
of a defendant to produce evidence in the hands of the state 
authorities bearing upon the truth of the issues involved in 
his case, including evidence in a pre-sentence report per- 
taining to a state’s witness indicating a promise of leniency 
to that witness. State v. Blue. App. Div 895 


Presentments 

A statement in a presentment that the Grand Jury be 
lieves numerous past and present members of a police 
department had been guilty of criminal activities need not 
be expunged though there was not enough evidence to in- 
dict, since it is not a charge against any single officer. In 
the Matter of the Presentment of the Camden County Grand 
Jury. App. Div. 746 


Presumptions 

The common law presumption of fertility is overcome by 
proof of an effective vasectomy. Street v. National Newark 
& Essex Bank. Chan. Div. 98 


Price Control 

Injunctive relief granted to manufacturer against re- 
tailer selling products below fair trade prices pursuant to 
N.J.S.A. 56:4-6 despite federal Economic Stabilization Act 
of 1970 since retailer recently coming into New Jersey 
would have been permitted to retail manufacturer’s prod- 
ucts at its fair trade prices under Phase II. Sony Corp. of 
America v. Value Inc. et al. Chan. Div. 54 


Priorities 
The priority of federal tax liens is controlled by the Fed- 
eral Tax Lien Act of 1966 [26 U.S.C.A. $6323(a)] rather than 
by the “‘absolute priority’ provisions of the federal insolv- 
ency statute (31 U.S.C. £191). James Talcott, Inc. v. Roto 
American Corporation. Chan. Div. 376 
A Superior Court judgment is a lien on the debtor’s real 
estate as of the date of its entry; execution and levy are 
not necessary to its effectiveness. James Talcott, Inc. v. 
Roto American Corporation. Chan. Div. 376 
Fees due an accountant for services in recommending 
and filing amended tax returns under an agreement for 
payment to him from the refund, if any, constitute a charge 
enforceable as an equitable lien on the tax refund payable 
before N.J.S.A. 34:24-2, the statute governing priorities 
among creditors of an insolvent decedent’s estate, is ap- 
plied. In re Estate of Robert E. Hoffman, Deceased. Sup. 
CRs 2. &: 766 
A wife’s agreement in a property settlement to file joint 
income tax returns and endorse refund checks is not inde- 
pendent of her husband’s performance of his support obli- 
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gations thereunder and equity requires that a constructive 
trust be imposed entitling her to a portion of the refund 
before application of N.J.S.A. 34:24-2. In re Estate of Rob- 
ert E. Hoffman, Deceased. Sup. Ct. 766 

A garage keeper’s lien is subordinate to a perfected se- 
curity interest in the motor vehicle. Diesel Inc. v. Associ- 
ates, etc. et al. App. Div. 1054 


Prisons 

The mere fact that a fellow prisoner, in violation of pris- 
on regulations, had retained possession of a tool taken by 
him from the prison machine shop, had entered the plain- 
tiff’s cell with it and had assaulted the plaintiff, did not 
establish any right on the plaintiff’s part to recover dam- 
ages from the prison officials. Harris v. State of New Jer- 
sey. Sup. Ct. 6 

Prison officials may not be held liable for injuries in- 
flicted by one inmate on another in the absence of any 
showing that the officials failed to act conscientiously or 
failed to act in a reasonably prudent manner. Harris v. 
State of New Jersey. Sup. Ct. 

Prison wardens and keepers are entitled to the protection 
afforded by the doctrine which immunizes administrative 
supervisory exercises of judgment and discretion so long 
as made conscientiously and in good faith, against claims 
against them by an inmate for injuries sustained in an as- 
sault by another inmate. Harris v. State of New Jersey. 
Sup. Ct. 6 


Privilege 
High Court Rules Taxpayer’s Records In Hands Of Ac- 
countant Not Privileged 70 


A Reply To The Editorial On Newspaperman’s Privilege, 
by Frank Lombardi 309 

The attorney-client privilege does not extend to a com- 
munication in the course of legal service sought or obtained 
in the commission or furtherance of a fraud upon the court. 
In re Michael Callan, et al. Chan. Div. 311 

Governor’s Veto Message On Newsman’s Privilege 
Bill 345 

The Telephone Company was cloaked with a qualified 
privilege with respect to whatever communications its rep- 
resentative may have given a law enforcement officer and 
this qualified privilege may be overcome only if there is a 
showing of express or actual malice. Cashen v. Spann. 
App. Div. 1422 


Probate 
West Coast Bar Study Raps Uniform Probate Code 879 
Detroit Bench, Bar, Businessmen Voice Opposition To 
Uniform Probate Code 904 


Probation 
Report Of Supreme Court Committee On Volunteers In 
Probation 634 


Procedure 

The potential prejudice which results from the inclusion 
in the jury charge of references to criminal statutes which 
are not involved in the case must be corrected by a supple- 
mental charge instructing the jury, in strong language, to 
ignore the irrelevant statutes. State v. Johnson. App. 
Div. 1358 

The procedural remedies set forth in the revised eminent 
domain statute, N.J.S.A. 20:3-5 may be used to enforce 
substantive rights which accrued under the old eminent 


domain statute. Housing Authority of East Orange v. Leff 
et al. Law Div. 1375 
Process 

The “‘long-arm rule’’ [R. 4:4-4(c)(1)] is applicable to a 


foreign manufacturer of a printing press which caused in- 
jury to a New Jersey resident while being used in New 
Jersey, where the manufacturer obviously expected that 
the product would be sold by an American distributor in 
some state of the United States. Certisimo v. Heidelberg. 
Law Div. 69 

Where a cause of action arises from alleged defects in a 
foreign manufacturer’s product, which the manufacturer 
intends or expects may be used in America, it is not funda- 
mentally unfair to require the manufacturer to defend the 
action in the state where the accident occurs or whose resi- 
dent was injured. Certisimo v. Heidelberg. Law Div. 69 

Service of process by mail in New York upon a former 
New Jersey resident in a negligence action arising out of 
an automobile collision in Pennsylvania at a time when 
defendant was a New Jersey resident, was operating a 
New Jersey registered car, and was driving with a New 
Jersey license, is sufficient to sustain personal jurisdiction 
where the defendant continued to maintain contacts in 
New Jersey following his establishment of a New York 
residence; however, the doctrine of forum non conveniens 
warrants affording defendant an opportunity to elect to 
accept service in New York or Pennsylvania if he prefers 
to defend suit in either of those states rather than in New 
Jersey. Cooke v. Yarrington. Sup. Ct. 228 

New Jersey courts have jurisdiction through ‘‘Long arm” 
service over a German corporation whose printing presses 
are sold here by a distributor which is an independent 
corporation, where the manufacturer created the relation- 
ship with the distributor, supplies it with promotional ma- 
terials, and sales in New Jersey are recurring, amounting 
to over three million dollars in four years. Van Eeuwen v. 
Heidelberg Eastern Inc. and Certisimo v. Heidelberg Co. 
App. Div. 870 

Under facts personal service in Nevada in this custody 
case was valid under Rule 4:4-4. Saka et al v. Turner et al. 
Chan. Div. 1002 

In an action for divorce, alimony and support, service 
upon the defendant’s mother is sufficient where both are 
New Jersey residents, he has willfully concealed his where- 
abouts, it is known that he has telephoned his mother sev- 
eral times since service upon her and so undoubtedly has 
received actual notice, and the domicile of the marriage is 
in New Jersey. Egbert v. Egbert. Chan. Div. 1254 

County district court rules do not permit service of proc- 
ess on a defendant who is outside the state. Beca Realty, 
Inc. v. Eisberg. Bergen Cty. Dist. Ct. 1463 
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Products Liability 

Restatement (2d), Torts, section 402A, is adopted as law 
minus the phrase ‘“‘unreasonably dangerous’? and minus 
any necessity for a jury to find the product was in a ‘‘de- 
fective condition unreasonably dangerous.’ Glass et al v. 
Ford et al. Law Div. 726 

To recover against a manufacturer on grounds of strict 
liability in tort in New Jersey, plaintiff must show the prod- 
uct was sold in a defective condition, but need not establish 
that it was “‘unreasonably dangerous” to a user. Glass et 
al v. Ford et al. Law Div. 726 

In a product liability case in New Jersey in which New 
Jersey’s limitations law is applicable, the appropriate 
period is governed by our general statute of limitations 
rather than by the four-year period of the sales chapter of 
the Uniform Commercial Code. Heavner v. Uniroyal, Inc. 
Sup. Ct. 846 

N.J.S.A. 12A:2-725 does not apply to strict liability in tort 
actions for consequential personal injury and property 
damage against the ultimate seller or supplier; such ac- 
tions are governed, like those against a manufacturer, by 
our general statutes of limitation. Heavner v. Uniroyal, 
Inc. Sup. Ct. 846 

A “Owners, Landlords, and Tenants Liability’ policy 
covering the operations of the insured’s store premises 
does not cover an injured third party’s claim for injuries 
suffered because of a negligent sale of darts to a minor, 
where no premium was paid or coverage extended for 
‘completed operations hazard” or ‘‘products hazard”’ and 
these hazards are expressly excluded and clearly defined 
as covering injuries from goods sold. Meisner v. Aetna 
Life & Casualty Co. App. Div. 934 

Where the instructions for use of a hair coloring product 
direct that a preliminary patch test be performed before 
each application, but fail to adequately explain the reason 
for repeated tests, a consumer who failed to perform the 
test in reliance on her use of the product for two years 
without adverse reaction is not chargeable with contribu- 
tory negligence as a matter of law. D’Arienzo v. Clairol. 
Law Div. 1206 

Whether the manufacturer gave adequate warning of all 
the dangers inherent in the product to alert the average 
user is a jury question. D’Arienzo v. Clairol. Law Div. 1206 

The duty to warn is not discharged by clear directions; 
the warning must be of sufficient intensity to cause a rea- 
sonable man to exercise for his own safety the caution 
commensurate with the potential danger. D’Arienzo v. 
Clairol. Law Div. 1206 

In an action by owner-driver against the manufacturer 
and dealer to recover for the increased extent of his in- 
juries resulting from defective seat belt furnished for his 
car, the defense of contributory negligence based on un- 
reasonable use oi the car with knowledge that the seat belt 
was defective presents a jury question. Devaney v. Sarno. 
App. Div. 1374 

Where the allegedly defective product (seat belt) was not 
one which would have avoided an accident but rather one 
which would have avoided or lessened the severity of in- 
juries resulting from an accident, it was for the jury to 
say whether the car owner acted unreasonably in driving 
his car pending replacement of the seat belt. Devaney v. 





Sarno. App. Div. 1374 
Professional Corporations 
Professional Corporation Name Rule Relaxed 369 


Profit Sharing 
Review Of Pension And Profit er Plans, by Gene R. 
Smith 320 


Prosecutors 

Enlightened exercises of official judgment and discretion 
should be used to avoid largely purposeless criminal pro- 
ceedings. State of New Jersey v. Stanley S. Zimmelman. 
Sup. Ct. 350 

County Prosecutor can appoint Acting Prosecutor during 
his vacation period under N.J.S.A. 2A:158-18. State v. Tra- 
vis. Law Div. 1036 

Prosecutor is cloaked with the same immunity as a judge 
and where there is no evidence that prosecutor acted for 
personal reasons he is immune from civil liability. 
Cashen v. Spann. App. Div. 1422 
Public Contracts 

A Township has inherent power to waive a minor de- 
ficiency in the amount of a bond accompanying a bid on a 
construction contract, and to enforce the bond if the con- 
tractor refuses to enter the contract after it is awarded. 
Hanover v. International. App. Div. 431 

The Commissioner of Transportation has the power to 
bar an individual who was convicted of bribery and of ob- 
structing justice, and also his corporations, from partici- 
pating as a subcontractor or as a materialman in regard 
to contracts with the Department of Transportation or with 
any county or municipality which utilizes or proposes to 
utilize State funds, and to bar that individual and his cor- 
porations from bidding on any such contracts. Trap Rock 
Industries, Inc. et al v. Kohl. Sup. Ct. 649 

A municipality cannot award a towing contract with 
charges passed on to the owners of towed cars without pub- 
lic bidding as required by N.J.S.A. 40A:11-4 where the cost 
of the towing would exceed $2500 if done by the munici- 
pality itself. Kurman v. Newark et al. App. Div. 745 

The grant of a franchise, like the grant of a contract, is 
subject to the public bidding laws even though the munici- 
pality makes a profit thereon, where the franchise is for 
public work which it would otherwise do. Kurman v. New- 
ark et al. App. Div. 745 
Public Employees 

Agency shop provision in public employees contract 
which has the predominant effect of inducing union mem- 


bership on the part of non-member employees is invalid. 
New Jersey Turnpike Employees’ Union etc. v. New Jersey 
Turnpike Authority. App. Div. 632 


PERC does not have exclusive jurisdiction of labor dis- 
putes concerning public employees; where violations of 
statutory rights are involved and affirmative remedies 
sought, the employee may seek a remedy in the courts. 
PBA v. Camden Freeholders, etc. Law Div. 727 


A resolution changing the title of court attendants, I.D. 
officers and process officers to a single title of sheriff’s 
officer may not be effectively adopted without prior good 
faith negotiations between the employer and the bargain- 
ing representative of the employees pursuant to N.J.S.A. 
34:13A-5.3. PBA v. Camden Freeholders, etc. Law Div. 727 

A deputy attorney general who had successfully prose- 
cuted proceedings to disqualify a contracting company 
from bidding on state projects may not, after retiring to 
private practice, represent the successor to that company 
in reinstatement awe In re David A. Biederman. 
Sup. Ct. a 935 


Public Officials 

County Prosecutor can appoint Acting Prosecutor during 
his vacation period under N.J.S.A. 2A:158-18. State v. Trav- 
is. Law Div. 1036 

A governmental agent cannot be made responsible in a 
judicial tribunal for obeying the lawful command of the 
government. Cashen v. Spann. App. Div. 1422 

Where governmental officials act in a ministerial fashion, 
immunity will not be available but where the official acts 
in a discretionary fashion, immunity will be present unless 
ill will or bad faith be shown. Cashen v. Spann. —. 
Div. 


Public Records 

Citizens have right to require a local school board to dis- 
close the results of standardized achievement tests on a 
school-by-school and grade-by-grade basis as the same are 
public records under N.J.S.A. 47:1A-2. Citizens for Better 
Education et al v. Bd. of Ed. of Camden et al. App. Div. 998 
Public Utilities 

The Board of Public Uti. ies has no authority to approve 
permanently, except in limited circumstances, a railroad 
rate reached by negotiation in the absence of a finding that 
the rate is ‘‘just and reasonable’ in view of the railroad’s 
rate base and rate of return. In the Matter of Proposed 
Increased Intrastate Sand Rates by Central Railroad. App. 
Div. 1004 

Where agreements between utility companies and de- 
velopers fixing the connection fees to be paid for connect- 
ing dwellings to the water and sewerage systems are as- 
sumed by and are reflected in the price paid by a munici- 
pal utilities authority in purchasing the utilities, the au- 
thority may not impose connection fees upon the developers 
in excess of the fees set by the agreements. Canterbury 
Properties v. Municipal Utilities Authority of Mt. Laurel 
Township. App. Div. 1014 


Publicity 

Judge Fisher Issues Order Restricting Publicity In An- 
derson Case — Bars Photographing, Broadcasting, Televis- 
ing and Recording In Court House 354 


Railroads 

The statutory language of 11 U.S.C. 205(j), which ex- 
cludes claims for damages caused by the operation of 
trains from stays of proceedings under The Bankruptcy 
Act, applies to a suit based on negligent ownership, oper- 
ation and maintenance of a railroad yard. Boylan v. Trus- 
tees of Lehigh Valley Railroad. Law Div. 234 eS 

The Legislature may validly declare by statute that any 
person injured while getting on or off a moving railroad 
car shall be deemed to have been contributorily ete 
Blair v. Erie. Law Div. 787 


Rape 

Delay in making a ‘‘fresh complaint” of rape may lessen 
the value and weight thereof but does not affect its com- 
petency. State v. Tirone. App. Div. 1034 

Failure to instruct the jury that a ‘“‘fresh complaint” is 
not to be considered as a substantive corroboration of the 
rape but solely to bolster the victim’s credibility is plain 
error. State v. Tirone. App. Div. 1034 


Rate Fixing 
In the absence of legislative direction as to the procedure 
to be followed in the fixing of rates by municipal agencies, 
due process requires that the evidence or material upon 
which the agency relies to support its order be disclosed 
and made part of the hearing record. Yellow Cab Corp. of 
Passaic and Clifton v. City Council of Passaic. Law 
re 1014 
In setting taxicab rates, the municipality must express 
the factual and legal basis for its decision. Yellow Cab 
Corp. of Passaic and Clifton v. City Council of Passaic. 
BGRWOI Ss owe cinike ove: om « ocinamatlotd ee RS eee 1014 
The valid exercise of a municipality’s rate- making pow- 
ers requires the local board to look behind the figures 
shown by the applicant’s books and to make comparison 
with parallel situations and experience in other munici- 
palities. Yellow Cab Corp. of Passaic and Clifton v. City 
Council of Passaic. Law Div. 1014 
A municipality’s power to regulate taxicabs impliedly 
includes the power to fix rates. Yellow Cab Corp. of Pas- 
saic and Clifton v. City Council of Passaic. Law Div. 1014 
Ratio of premiums to net worth for insurance rate-mak- 
ing purposes may properly be based on an industry, rather 
than individual, insurer approach. In re The Insurance 
Rating Board. Sup. Ct. 1022 
In setting automobile insurance rates, the Commissioner 
of Insurance is not bound to accept theoretical postulates 
or assumptions by the parties; he may properly bring to 
bear his expert judgment with respect to those premises 
and the forecasts which emerged from them. In re The In- 
surance Rating Board. Sup. Ct. 1022 
The Commissioner is not bound to use the industrywide 
average ratio of premium-to-net-worth where the ratios 
varied considerably among substantial insurers. In re The 
Insurance Rating Board. Sup. Ct. 1022 


Real Property 

Where no structure of any kind will be placed on land to 
be used as a heliport, no site plan approval, building per- 
mit or certificate of occupancy is required. Boublis et al v. 
Garden State Farms, Inc. et al. Law Div. 203 

An arrangement whereby a private builder would con- 
struct a building on State-owned land, lease the building 
to the State for a term of 25 years at a fixed annual rental, 


with options for the State to puchase the building at fixed 
prices at stated intervals, and with a further proviso that 
title to the building would vest in the State at the end of the 
term, is not a bona fide lease, but a contract to purchase in 
installments and, as such, violates the debt limitation pro- 
visions of the State Constitution. Bulman v. McCrane, etc. 
Chan. Div. BERS SAAT ater set) ae 433 

A creditor who proceeds on a ‘foreign judgment under 
N.J.S.A. 2A:26-1 et seq. may set aside a conveyance to a 
purchaser made by the debtor after the writ of attachment 
has issued although said creditor has not filed a lis pendens. 
Noyes v. Estate of Samuel C. Cohen et al. Chan. Div. 521 

An action to enforce a foreign judgment is not an action 
to enforce a lien nor to affect title to realty, though insti- 
tuted by attachment against realty, and hence does not 
require filing of a lis pendens. sane v. Estate of Samuel 
C. Cohen et al. Chan. Div. 521 

Subject to certain exceptions, the general rule is that 
once the vendee has taken possession, the vendor of real 
estate is not subject to liability for bodily harm caused to 
the vendee or others while upon the premises by any dan- 
gerous condition, whether natural or artificial, which 
existed at the time the vendee took possession. O’Connor v. 
Altus et al. App. Div. 630 

N.J.S.A. 2A:14-1.1 does not apply to owners or former 
owners of real property. O’Connor v. Altus et al. App. 
Div. 630 

Where oil company executes two-party lease with service 
station owner containing option to buy station at fixed 
price in connection with company’s guarantee of a mort- 
gage obtained by owner from bank, option is void as a 
clog on owner’s equity of redemption. Humble Oil and 
Refining Co. v. Doerr et al. Chan. Div. 633 


Receivers 

A mortgage by a corporation to secure the purchase 
price of stock sold by its stockholders is invalid against a 
statutory receiver. Roxbury State Bank v. The Clarendon. 
Chan. Div. 630 


Receiving Stolen Goods 

A defendant indicted and convicted by a jury for the in- 
dictable offense of receiving stolen goods where in fact the 
value of the stolen goods was under the statutorily re- 
quired amount of $200, is guilty of receiving stolen goods 
under the sasonietindls persons act. State v. Dunbar et al. 
Law Div. : oe _ 847 


Referendum 

The referendum procedure provided for in the Faulkner 
Act does not apply to zoning ordinance amendments. The 
Township of Sparta v. Spillane. App. Div. 1374 


Reformation 

In absence of fraud or mistake there can be no reforma- 
tion; inequality in bargaining power is no basis for reform- 
ation. Marinello v. Shell Oil. U.S.D.C. 206 


Releases 

Although a writing may have been required for an orig- 
inal guaranty, a release from that obligation can be ac- 
complished orally notwithstanding the Statute of Frauds, 
N.J.S.A. 25:1-5(b). Emerson N.Y. - N.J. Inc. v. Brookwood 
Television Inc. et al. Law Div. 313 

One who was an infant at the time of injury can, on at- 
taining the age of 18, settle her claim for damages and 
execute a valid release thereof without a “friendly”. Hull 
ete., et al v. Weir et al. Law Div. 203 


Rent Control 

Municipalities have the power, under the general police 
power provisions of the Home Rule Act, to enact rent con- 
trol ordinances. John F. Inganamort et al v. Borough of 


Fort Lee et al. Law Div. 425 
Helmsley v. Boro. U.S. Dist. Ct. 1207 
Reorganizations 


The statutory language of 11 U.S.C. 205(j), which ex- 
cludes claims tor damages caused by the operation of 
trains from stays of proceedings under The Bankruptcy 
Act, applies to a suit based on negligent ownership, oper- 
ation and maintenance of a railroad yard. Boylan v. Trus- 
tees of Lehigh Valley Railroad. Law Div. 143 


Res Judicata 
Application of doctrine of res judicata based upon deter- 
mination of N.L.R.B. depends on the facts in each case. 
Shell v. Teamsters. U.S.D.C. 314 
The doctrines of collateral estoppel and res judicata do 
not apply in cases in which a different defendant is prose- 
cuted in the second trial. State v. Hubbard. App. Div. 526 


Respondeat Superior 

The State is not liable for negligent actions of State Police 
under the doctrine of respondeat superior. Tull v. State. 
App. Div. 1326 


Revocation 

A jury question arises as to whether retention of goods 
for two years after delivery in spite of knowledge of de- 
fects is unreasonable delay preventing revocation of ac- 
ceptance, where the delay may have been caused by reli- 
ance upon the seller’s promise that the defects would be 
remedied. Fablok Mills, Inc. v. Crocker Machine & 
Foundry Co. App. Div. 1326 


Right To Counsel 

Joint representation, even by retained counsel, is consti- 
tutionally defective where there is a possible conflict of 
interest or prejudice. U.S. ex rel Hart v. Davenport. Ct. 
of App., 3rd Cir. 730 

The trial court and the state attorney are under a duty 
to warn the defendants where it is forseeable that there is a 
possible conflict of interest in joint representation by com- 
mon counsel and failure to do so is reversible error. U.S. 
ex rel Hart v. Davenport. Ct. of App., 3rd Cir. 730 

Failure of petitioner’s counsel who represented defen- 
dants jointly to move to suppress seized evidence as to 
petitioner, to differentiate between the defendants when 
commenting on that evidence and to request a limiting in- 
struction constituted ineffective representation and plain 
error requiring reversal. U.S. ex rel Hart v. Davenport. 
Ct. of App., 3rd Cir. 730 
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Right To Know 

Pursuant to the provisions of the Right to Know Law, 
N.J.S.A. 10:4-1 et seq., a county welfare board, in order to 
undertake an official action, such as abolishing the office of 
Deputy Director of Welfare of such county by vote must 
do so at a meeting wherein the public has a right to attend. 
Virginia Thomas v. Bergen County Welfare Board. App. 
PHY... 352 

N.J.S.A. 10:4-5 assigns to ‘the Superior Court the task of 
determining whether an action has been taken in violation 
of the Right to Know Law and is therefore void; the doc- 
trine of exhaustion of administrative remedies does not 
apply. — Thomas v. iad wid Welfare Board. 
App. 352 

Citizens have ‘right to require a local school board to 
disclose the results of standardized achievement tests on 
a school-by-school and grade-by-grade basis as the same 
are public records under N.J.S.A. 47:1A-2. Citizens for Bet- 
ter Education et al v. Bd. of Ed. of Camden et al. App. 
Div. : 998 


Riots 

Where plaintiff’s damaged properties were located in the 
midst of riot area and plaintiff was prevented from ap- 
proaching them for several days by police who had sealed 
off the area, there was sufficient credible evidence from 
which the jury could conclude that plaintiff’s losses were 
the result of a riot, in plaintiff’s action against defendant 
city based sane N.J.S.A. 2A:48-1. Wigler v. Newark. App. 
5) a 1253 


Roads 
A Borough ordinance limiting the weight of trucks on a 
County road running within the Borough cannot be effec- 
tive until the County Freeholders consent to the Borough 
regulating traffic on that road and both Borough ordinance 
and County resolution are approved by the State Commis- 
sioner of Transportation. Ufheil Construction v. Oradell. 
App. Div. 480 
County Freeholders must consider a request by a Bor- 
ough for cession to it of power to regulate a County road 
at a regular or special Freeholders’ meeting, but they need 
not conduct a hearing on the merits since the requested 
action is legislative rather than quasi-judicial. Ufheil Con- 
struction v. Oradell. App. Div. 480 
If a county Board decides to improve a county road, it 
can acquire the needed rights-of-way only through pur- 
chase, gift or condemnation from the owner of the prop- 
erty or interest, regardless of whether the owner is a 
private individual or a municipal corporation. Twp. of 
Wayne v. Cnty. of Passaic. Law Div. 1463 
The current county policy requiring municipal acquisi- 
tion and conveyance of easements necessary for a county 
road improvement is contrary to law. Twp. of Wayne v. 
Cnty. of Passaic. Law Div. 1463 
A court cannot compel a discretionary decision to make a 
road improvement absent a showing of fraud, illegality or 
palpable abuse of discretion. Twp. of Wayne v. Cnty. of 
Passaic. Law Div. 1463 


Rules 
U.S. District Court Rule 40E Amendment 369 
New Rules And Amendments 425 
Report Of Supreme Court Committee On Rules 497 
Rule Amendment 722 


Supreme Court Seeks Comments On Practice By House 
Counsel .. 745 

New Rules And Amendments 865 

Limitations on the power of the Supreme Court to deal 
with matters of substantive law do not arise from Art. VI, 
$2, "3 of the N.J. Constitution, but rather from the nature 
of the judicial process and of the Court’s responsibility. 
Busik v. Levine. Sup. Ct. 935 

The allowance of pre-judgment interest in tort actions in 
accordance with the terms of R. 4:42-11(b) is a proper ex- 
ercise of the adjudicative power of the courts, especially 
since the Legislature has not dealt with the subject. Busik 
v. Levine. Sup. Ct. 935 

The adoption of R. 4:42-11(b) was a proper exercise of 
the Supreme Court’s rule-making power since the subject 
matter concerns practice and procedure, despite its ‘‘sub- 
stantive’”’ impact. Busik v. Levine. Sup. Ct. 935 

The Rule that prejudgment interest be paid on tort 
claims operates retrospectively. Busik v. Levine. Sup. 
Ct 


a os a — 935 
Rule Amendment On Bar Qualifications 1153 
Rule Amendment 1221 


Proposed Changes to Third Circuit Internal Operating 
Procedures 1325 
Rule Amendment 1325 
County district court rules do not per mit service of proc- 
ess on a defendant who is outside the state. Beca Realty, 
Inc. v. Eisberg. Bergen Cty. Dist. Ct. 1463 


Sales 
Where there was acceptance of goods by the buyer and 
no effective revocation of that acceptance, buyer is liable 
for the balance of the purchase price though goods were 
defective. Buff v. Giglio. App. Div. 747 
Rejection is not a prerequisite to an action by a buyer for 
damages for breach of warranty and where there was noti- 
fication to the seller of the breach under N.J.S.A. 12A:3- 
607(3)(a), buyer’s remedy under N.J.S.A. 12A:2-715 is for 
specific damages flowing from breach of warranty. Buff v. 
Giglio. App. Div. 747 
A jury question arises as to whether retention of goods 
for two years after delivery in spite of knowledge of de- 
fects is unreasonable delay preventing revocation of ac- 
ceptance, where the delay may have been caused by reli- 
ance upon the seller’s promise that the defects would be 
remedied. Fablok Mills, Inc. v. Crocker Machine & 
Foundry Co. App. Div. 1326 
A jury question arises as to whether the buyer’s con- 
tinued use of goods after notifying the seller of the breach 
and demanding rescission constitutes a waiver of revoca- 
tion where the seller failed to arrange for removal of the 
goods and the buyer had to use the goods or go out of 
business. Fablok Mills, Inc. v. Crocker Machine & Foundry 
Co. App. Div. 1326 


Sales Tax 
Direct mailing services performed in New Jersey, includ- 
ing sort-tie-bag services on mail to out-of-state addresses, 
are subject to the Sales and Use Tax Act as “‘advertising 
services.” Fisher-Stevens, Inc. v. Director, Division of Tax- 
ation. App. Div. 7 
The imposition of a state sales tax on direct mailing serv- 
ices does not constitute a prohibited interference with the 
federal postal service or impose an undue burden on inter- 
state commerce or a denial of equal protection. Fisher- 
Stevens, Inc. v. Director, Division of Taxation. App. Div. 7 
The Division of Taxation rule which creates a class of 
‘‘fabricator-contractors” in the construction industry, to be 
taxed on the fabricated value of their materials, is valid. 
Structural Steel etc. et al v. Director, Division of Taxation. 
Div. of Tax Appeals 529 
A contractor is liable for sales tax on equipment it rents 
for construction work. MAL Brothers v. Director. App. 
Dive... 746 
The Sales Tax exemption for materials used in work for 
certain organizations such as the Port Authority does not 
apply to construction equipment or to materials which are 
not consumed and used exclusively for such work. MAL 
Brothers v. Director. App. Div. 746 
Sales of dynamite to stone quarries for use in quarry- 
blasting operations are exempted from retail sales taxation 
by N.J.S.A. 54:32B-8(t) since the dynamite causes a ‘“‘refin- 
ing process’? and does not become a “‘component part of 
the finished product.”” Ramac Explosives, Inc. v. Director, 
Division of Taxation. App. Div. 1206 
Retail sales at shop run by charitable organization are 
subject to sales tax pursuant to N.J.S.A. 54:32B-9(c) unless 
the purchaser is a tax exempt organization. Thrift Shop v. 
Dir., Div. of Taxation. Div. of Tax Appeals 1444 


School Boards 
Though the legislation specifying the requirements for 
school board members contains no minimum age qualifi- 
cation, one not old enough to vote is not qualified to be a 
candidate for the office. Vittoria v. West Orange Bd. of Ed. 
App. Div. 262 
A school board’s policy prohibiting teachers from answer- 
ing students’ questions about current negotiations between 
the teachers’ association and the board is unconstitutional. 
The River Dell Education Assn. v. The River Dell Bd. of 
Education. Law Div. 311 
N.J.S.A. 18A:16-2, allowing a board of education to re 
quire an employee to undergo a psychiatric examination, 
is constitutional. Kochman et al v. Keansburg Board of 
Education et al. Chan. Div. 786 
When a board of education requires a psychiatric exam- 
ination pursuant to N.J.S.A. 18A:16-2 it must give to the 
teacher a statement of its reasons and must afford the 
teacher a hearing if requested. Kochman et al v. Keans- 
burg Board of Education et al. Chan. Div. 786 
Citizens have right to require a local school board to 
disclose the results of standardized achievement tests on a 
school-by-school and grade-by-grade basis as the same are 
public records under N.J.S.A. 47:1A-2. Citizens for Better 
Education et al v. Bd. of Ed. of Camden et al. App. Div. 998 


Schools 
The First Amendment rights of teachers and students to 
discuss controversial issues in an academic context cannot 
be curtailed in the absence of a showing that the conduct 
sought to be curtailed would substantially disrupt school 
routine. The River Dell Education Assn. v. The River Dell 
Bd. of Education. Law Div. 311 
The existing New Jersey statutory scheme for the financ- 
ing of elementary and secondary schools violates the pro- 
visions of the State Constitution relating to public educa- 
tion. Robinson v. Cahill. Sup. Ct. 456 
The “incentive equalization aid’ program (N.J.S.A. 
18A:58-1 et seq.), even if fully funded, is not designed to 
guarantee that local effort plus the State aid will yield to 
all the pupils in the State the level of educational oppor- 
tunity mandated by the N.J. Constitution. Robinson v. Ca- 
hill. Sup. Ct. 456 
The existing disparities in expenditures per pupil cannot 
be reconciled with the State constitutional requirement of 
equal educational opportunity for all children. Robinson v. 
Cahill. Sup. Ct. 456 
The equal protection clauses of the federal and state con- 
stitution do not require statewide equality of expenditure 
per pupil nor prohibit a system whereby part of the cost 
of public education is provided by local school districts. 
Robinson v. Cahill. Sup. Ct. 456 
The term ‘‘deviation from normal . . . mental health’’ as 
used in N.J.S.A. 18A:16-2 is construed to mean ‘“‘harmful, 
significant deviation from mental health affecting the 
teacher’s ability to teach, discipline or associate with chil- 
dren of the age of children subject to the teacher’s control 
in the school district.”” Kochman et al v. Keansburg Board 
of Education et al. Chan. Div. 786 
A teacher has a right to appeal to the Commissioner of 
Education from an order for a psychiatric examination 
under N.J.S.A. 18A:6-9 and thereafter to appeal from an 
adverse decision to the State Board of Education under 
N.J.S.A. 18A:6-27. Kochman et al v. Keansburg Board of 
Education et al. Chan. Div. 786 
Legislature is given until December 31, 1974 to enact 
legislation for school financing compatible with the court’s 
earlier decision in this case and effective no later than 
July 1, 1975. Robinson v. Cahill. Sup. Ct. 894 
A school principal’s duty to supervise playground areas 
during the lunch period is not limited in time to the first 
and last minutes of the lunch period nor limited in area to 
school property where the playground area encompasses 
municipally owned play areas utilized by the students. Cal- 
tavuturo v. City of Passaic, etc. App. Div. 936 


Search and Seizure 

Where an automobile had been rejected on second in- 
spection for nine violations, several of which created a 
hazard to the occupants and other motorists, a police offi- 
cer may remove the vehicle from the road, enter the ve- 
hicle and inventory articles in plain view. State of New Jer- 
sey v. Jones. Bergen County Dist. Ct. 353 


1973 Annual Index Page Twenty-Five 
Evidence obtained in a legitimate inventory of a properly 
seized vehicle may be used to justify a subsequent arrest. 
State of New Jersey v. Jones. Bergen County Dist. Ct. 353 
Where the police, late at night, come upon an automobile 
described in a teletype received only a few hours before, 
the seizure and search of the vehicle without a warrant may 
be justified by the need for immediate action where the 
vehicle was reported as an instrumentality used in a crime. 
State of New Jersey v. LaPorte. Sup. Ct. 374 
A police officer has the right in appropriate circum- 
stances to seek to question a person on the street about 
possible criminal behavior, even though the officer has no 
probable cause to make an arrest. State v. Sheffield. Sup. 
Ct. 528 
Where a narcotics detective observed a known pusher 
and dealer on the street in a narcotics area, called him by 
name and saw the man then walk quickly in the opposite 
direction and appear to attempt to conceal narcotics, and 
approached the suspect only to have him push the detective 
away, heroin which fell from the suspect’s mouth in the 
ensuing struggle was not the “‘fruit” of illegal police activ- 
ity. State v. Sheffield. Sup. Ct. 528 
Issuing Search Warrants: The Judge’s Burden, by Hon. 
Melvin P. Antell 929 
Where, in response to a call from a reliable informer, 
police spot a moving vehicle answering the description 
given by the informer, the detention of the driver and war- 
rantless search of his person is valid under the exception 
for exigent circumstances allied to the exception for 
searches of automobiles if the circumstances make it im- 
practicable to obtain a search warrant prior to conducting 
the search. State v. Hannah. App. Div. 1270 
Where police saw three juveniles, at 10:00 p.m., standing 
near a tavern known to dispense narcotics and the trio 
‘‘split up’? as police approached, an investigatory stop was 
justified and when the juveniles refused to talk, a pat down 
search for a concealed weapon was proper. State, in the 
interest of D.S. App. Div. 1343 
Under the facts yenes were justified in unwrapping a 2 
inch by 11% inch by 44 inch brown paper package found on 
defendant since it might have contained a thin knife or 
blade. State, in the interest of D.S. App. Div. 1343 





Seat Belts 

In an action by owner-driver against the manufacturer 
and dealer to recover for the increased extent of his in- 
juries resulting from defective seat belt furnished for his 
car, the defense of contributory negligence based on un- 
reasonable use of the car with knowledge that the seat belt 
bs as defective presents a jury question. Devaney v. Sarno. 

App. Div. 1374 

Where the allegedly defective product (seat belt) was not 
one which would have avoided an accident but rather one 
which would have avoided or lessened the severity of in- 
juries resulting from an accident, it was for the jury to 
say whether the car owner acted unreasonably in driving 
his car pending replacement of the seat belt. Devaney v. 
Sarno. App. Div. 1374 


Secured Transactions 

A lender does not have a lien on an automobile valid 
against third parties in the absence of a signed agreement 
creating such a security interest, even though he does 
obtain a promissory note and the certificate of ownership 
refers to him as the ‘‘secured party’’. First County National 


Bank and Trust Company v. Canna. App. Div. 768 
Securities 
Text Of Proposed SEC Rule On Interstate Sales Con- 
trol 106 
Civil Liabilities Under New Jersey Securities Law, by 
Joseph F. Krupsky, Esq. 305 


The Division of Consumer Affairs is not authorized by the 
Uniform Securities Law (1967), N.J.S.A. 49:3-47, et seq., to 
review the merits of a proposed offering in New Jersey of 
federally registered securities. Data Access Systems v. 
Bureau of Securities et als. Sup. Ct. 786 

In enacting the New Jersey Uniform Securities Law the 
Legislature intended to except from state registration and 
substantive agency review an offering of securities regis- 
tered under the Securities Act of 1933. Data Access Sys- 
tems v. Bureau of Securities et als. Sup. Ct. 786 


Sentences 
Modification of sentence on appeal, as per agreement be- 
tween the State and the defendant, so as to suspend execu- 
tion of the jail sentence is proper where deteriorating 
physical condition of the defendant warrants such disposi- 
tion. State v. Theurer. Sup. Ct. 1 
N.J.S.A. 30:4-140, providing commutation credits for the 
period of confinement in the State Prison but denying credit 
for time served in the county jail waiting trial and sentenc- 
ing, does not violate the equa! protection ci:use of the 
Fourteenth Amendment. Torres v. Wagner. App. Div. . 7 
A defendant may be sentenced on both the conspiracy 
and substantive offenses where the latter represents a se- 
quence of separate events undertaken deliberately in suc- 
cession rather than a single episode. State v. Armellino 
et al. App. Div. 247 
The serving of a full custodial sentence as a ‘condition 
precedent to the suspension of custodial terms on remaining 
counts does not appear to be within the contemplation of 
N.J.S.A. 2A:168-1. State v. Braeunig et al. App. Div. 263 
Since the penalty of life imprisonment for first degree 
murder is mandated by statute, the courts have no discre- 
tion as to punishment. State v. Hubbard. App. Div. 526 
Under N.J.S.A. 2A:113-3, the sentence of life imprison- 
ment could have been imposed had a defendant pleaded 
non vult to the murder indictment; hence defendant cannot 
claim that he was unconstitutionally penalized because he 
elected to go to trial while two of his co-defendants who 
pleaded non vult received sentences of 8 to 10 years. State 
v. Hubbard. App. Div. 526 
The prohibition against suspended sentences for subse- 
quent offenders under the repealed Uniform Narcotic Drug 
Law does not restrict the discretion of the trial judge in 
sentencing for convictions under the Controlled Dangerous 
Substances Act. State v. Staten. Sup. Ct. 526 
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Sentences, Cont’d 
Report Of Supreme Court Committee Oh Criminal Pro- 
cedure On The Review Of Sentences ; 601 
Second Jury May Impose Longer Term 678 
A female offender must receive the same sentence treat- 
ment a male offender would receive for the same offense. 
State v. Chambers et al. Sup. Ct. 918 
The statutory provisions of N.J.S.A. 30:4-155 for the 
sentencing of a female offender to an indeterminate term 
are unconstitutional in a situation where a male offender 
convicted of the same offense would be sentenced to State 
‘Prison for a minimum-maximum term. State v. Chambers 
et al. Sup. Ct. 912 
Imprisonment is mandatory for a second conviction of 
drunken driving (N.J.S.A. 39:4-50). State v. Sheppard. 
App. Div. 1269 
A defendant’s cross-appeal confers the right and duty 
upon an appellate court to correct an illegal sentence 
(i.e., suspension of a mandatory jail term) where illegality 
appears on the face of the record. State v. Sheppard. “App. 
Div. 1269 
R. 2:3-1(b) is not to be read as ‘impliedly prohibiting the 
State from invoking the underlying constitutional juri isdic- 
tion of an appellate court to correct a usurpation of juris- 
diction by a lower court resulting in an illegal sentence. 
State v. Sheppard. App. Div. 1269 
Sentencing 
The Rationale Of A Sentence, by Gerald D. Miller 207 
In the exercise of his discretion the sentencing Judge can 
consider defendant’s entire background including prior ad- 
judications of delinquency. State v. Ebron. App. Div. . 374 
Arrests not followed by convictions may properly be in- 
cluded in presentence reports and considered by the sen- 
tencing judge, but the judge shall not infer gui ilt as to any 
underlying charge with respect to which the defendant does 


not admit his guilt. State v. Green. Sup. Ct. 606 
Model Sentencing Act Is Issued By National Council On 
Crime And Delinquency 636 


Separation Agreements 

Where court finds such changed circumstances as to 
make it unconscionable for a Court of Equity to enforce 
specifically a separation agreement and court does not find 
such conditions or subsequent events should have been in 
the parties’ contemplation in making their agreement, sep- 
aration agreement incorporated in divorce judgment will 
be modified. Edelman v. Edelman. Chan. Div. 846 

Agreements between husband and wife executed volun- 
tarily and under standingly for the purpose of settling issues 


of alimony and support are specifically enforceable but only 
to the extent that they are jus st and equitab! e. Edelman v. 
Edelman. Chan. Div. 846 
Sequestration 


A discussion between the prosecutor and a witness in the 
another wiiness is a violation of a witness se- 

a mistrial should be granted where 
for prejudice was substantial. State 
123 

of a violation of a sequestration 
vestigate it by voir dire and take 
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1 traffic court cases. State v. William- 
1255 
Service Stations 

Public policy cts the unilateral right of an oil com- 
pany to cancel or il to ‘rene\ w a-lease and dealer agree- 
ment with one of its service station operators to situations 
‘“‘good cause”’ exists. Texaco v. Appleget. Sup. Ct. 999 
re an oil company owns a service station, leases the 
to an operator and enters into a written dealer 












ialion 


sreement with the lessee, the arrangement is that of a 





singie business relationship, basically a franchise. Shell v. 
Marinello. Sup. Ct. 999 

Where a business relationship between an oil company 
and its lessee-dealer was basically a franchise which pre- 
dated the enactment of the Franchise Practice Act, public 
policy requires that there bé read into the documents, and 
all future lease and dealer agreements which may be nego- 
tiated in good faith between the parties, the restriction that 
the company not have the unilateral right to terminate, 
cancel or fail to renew the franchise, including the lease, in 
absence of a snowing of good cause in that the lessee- 
dealer has failed to substantially perform under the lease 
and dealer agreement. Shell v. Marinello. Sup. Ct. 999 
Severability 

Invalidity of parts of an ordinance does not render the 
entire ordinance invalid, despite the absence of a sever- 
ability clause, where ‘the provisions of the ordinance are 
separable and the remainder contains essentials of a com- 
plete enactment. Sea Isle City v. Caroline M. Caterina. 
Cty. Ct. 607 
Severance 

R. 3:7-7 requires that defendant’s motion for severance 
be granted where there is nothing to suggest that defendant 
participated in the transgressions of the codefendants or 
was part of a larger, common scheme which necessarily 
involved participation by codefendants. State v. Kropke 
et al. Law Div. 630 
Sewers 

Where plant of sewerage company exceeds its authorized 
capacity, sewer treatment is inadequate and a serious 
pollution problem in the waters under State jurisdiction 
exists, State Department of Environmental Protection’s 
order that company cease the discharge of sewage and 
other polluting matier except in a manner approved by the 
nig “omegging is reasonable. Bayshore Sewerage Company 

. Dept. of Environmental Protection et al. Chan. Div. 226 

A * a age Authority’s rate structure must reflect uni- 
form, equitable and practical treatment of similar prop- 
erties in conformity to N.J.S.A. 40:14A-8. S.S. & O. Corpora- 
tion v. Township of Bernards Sewerage Authority. Sup. 
Ct. os sstilae 430 


While a sewerage authority can charge new users a 
higher connection charge than prior users, it cannot charge 
developers a higher fee than it charges other comparable 
new residential users. S.S. & O. Corporation v. Township 
of Bernards Sewerage Authority. Sup. Ct. ......... 430 

Where Sewerage Authority’s ultimatum to developer pre- 
cluded the possibility of negotiation and suggested a con- 
scious maneuver to take advantage of the developer’s posi- 
tion, it exercised that type of duress known as “business 
compulsion” entitling developer to refund of excess charges 
paid under contract so exacted. S.S. & O. Corporation v. 
Township of Bernards Sewerage Authority. Sup. Ct. .. 430 

A municipality is not under a duty to keep its sewer plant 
abreast of developing needs. Barney’s Furniture Ware- 
house of Newark, Inc., etc. et als v. The City of Newark. 
Sup. Ct. 606 

A municipality is not liable in damages to property own- 
ers injured by flooding which is the result of a gradually 
increasing functional incapacity of the sewer system; the 
problem of whether, when and how to remedy the situation 
is one involving the exercise of governmental judgment 
and discretion. Barney’s Furniture Warehouse of Newark, 
Inc., etc. et als v. The City of Newark. Sup. Ct. 606 


Sidewalks 

A public sidewalk adjacent to a store is not part of the 
business premises which an occupant of a store must main- 
tain in a safe condition for business invitees. Muzio v. 
Krauzer. App. Div. 312 


Solid Waste 
N.J.S.A. 13:1E-16 does not preempt the powers of a mu- 
nicipality to require a cesspool cleaner to obtain a permit 
in order to remove waste from a cesspool tank. Borough of 
Upper Saddle River v. Gaess Environment Service. Cty. 
Ct. Sa si 607 
Comm unity Action vy. Ash. U.S. Dist. Ct. 1207 


Sovereign Immunity 
Notice Re: Claims Under The New Jersey Tort Claims 
Act 5% ; re, 305 


Special Legislation 

N.J.S. 19:32-26 which provides for the office of Superin- 
tendent of Elections in certain fifth class counties, based 
on population according to the 1970 census, is unconstitu- 
tional as it does not include all counties reasonably be- 
longing within the classification and excludes some which 
naturally do. Mooney v. Atlantic County et al. Law Div. 122 


= ci: alization 
v Specialization Standards Finalized And Adopted In 
Ca siforn lia 248 


Specific Performance 
Neither specific performance nor damages allowed for 
refusal of service stati a owner to comply w vith option given 
to oil company tenant in two-party lease to purchase the 
property from the owner where the terms of the lease and 
0 ption taken by the company from the owner were unfair, 
inequi ite able and oppressive. Humble Oil and Refining Co. 
: Doerr ¢ et al. Chan. Div. 633 
” the contract and the situation of the parties must be 
such that the remedy of specific performance will not be 
harsh or oppressive and such hardship may result from 
the situation of the parties unconnected with the terms of 
the contract. Edelman v. Edelman. Chan. Div. 846 
Agreements between husband and wife executed volun- 
tarily and understandingly for the purpose of settling issues 
of alimony and support are specifically enforceable but only 
to the extent that they are just and equitable. Edelman v. 
Edelman. Chan. Div. 846 


Standing 
A defen “i ant who has pleaded not guilty to a first degree 
murder charge and who has been found guilty by a jury, 
has requisite standing to raise constitutional challenge to 
P wt provisions of our statutes governing murder. State 
v. Land. App. Div. 894 
The Supreme Court has jurisdiction to impose restric- 
tions on S.C.I. proceedings, such as preventing publication 
names of third persons claimed to be involved in crim- 
inal activity who have not been indicted, tried or convicted, 
but witnesses before the S.C.I. have no standing to assert 
the rights of such third persons. Angelo Cali et al v. New 
Jersey State Commission of Investigation et als. Sup. Ct. 998 
Community Action v. Ash. U.S. Dist. Ct. 1207 
The Law Division has jurisdiction of an action seeking to 
compel a state administrative agency to perform minis- 
terial duties where no adversary type of hearing was had 
before the agency and the agency is not vested with juris- 
diction to hear and determine complaints. Colon v. Tedes- 
co. Law Div. 1423 
A migrant farm worker alleging that he suffered from the 
failure of a state agency to enforce the migrant labor laws 
oy proceeding against a nonconforming camp has standing 
to sue. Colon v. Tedesco. Law Div. 1423 





State Commission of Investigation 

The Supreme Court has jurisdiction to impose restric- 
tions on S.C.I. proceedings, such as preventing publication 
of names of third persons claimed to be involved in crim- 
inal activity who have not been indicted, tried or convicted, 
but witnesses before the S.C.I. have no standing to assert 
the rights of such third persons. Angelo Cali et al v. New 
Jersey State Commission of Investigation et als. Sup. Ct. 998 


State Police 

Article VIT, :1, paragraph 2, of the 1947 New Jersey Con- 
stitution does not compel negation of N.J.S.A. 53:1-1, et seq 
which created the State Police, intended members of such 
body be in the unclassified service, and gave the Superin- 
tendent discretionary powers of appointment and promo- 
tion. State Trooper s Fraternal Assoc., Inc. et al v. State of 
New Jersey et al. Sup. Ct. 352 


Statute of Frauds 

Although a writing may have been required for an orig- 
inal guaranty, a release from that obligation can be ac- 
complished orally notwithstanding the Statute of Frauds, 
N.J.S.A. 25:1-5(b). Emerson N.Y. - N.J. Inc. v. Brookwood 
Television Inc. et al. Law Div. 313 


Statutes 
N.J.S. 19:32-26 which provides for the office of Superin- 
tendent of Elections in certain fifth class counties, based 
on population according to the 1970 census, is unconstitu- 
tional as it does not include all counties reasonably be- 
longing within the classification and excludes some which 
naturally do. Mooney v. Atlantic County et al. Law Div. 122 
A state statute prohibiting possession of a loaded gun 
within a specified distance of an occupied dwelling or 
school playground ‘“‘for the purpose of hunting, taking or 
killing any bird or animal’’ does not preclude a municipal 
ordinance operating in the same area. Township of Chester 
v. Panicucci. Sup. Ct. #2 202 
While a penal statute may be invalidated for vagueness if 
it prohibits “the doing of an act in terms so vague that men 
of common intelligence must necessarily guess at its mean- 
ing, and differ as to its application,” no such vagueness can 
be found in N.J.S.A. 2A:151-41C. State v. Ebron. App. 
Div. os 374 
Rules of ejusdem generis and noscitur a sociis are viable 
and apply to restrict the general words “‘recreational ac- 
tivity” in N.J.S.A. 2A:42A-1 so as to exclude band concerts. 
Villanova v. American et al. App. Div. ... : 425 


A limiting statutory construction may be applied retro- 
actively to an individual where it is clear that such appli- 
cation would embrace no element of unfairness. State v. 
BrOWN: ADMD PRC bons: s..cvan. tte nausaknoes sane: 675 


State Board of snnaae ainiien requiring pharma- 
cists to maintain patient profile records of persons for 
whom prescriptions are filled and to check same for pos- 
sible harmful drug interaction or reaction is within the 
Board’s power under and within the objectives of Chapter 
14, Title 45, regulating the practice of pharmacy. Rite Aid 
of New Jersey v. Board of Pharmacy. App. Div. 726 


The grant of an express power is always attended by such 
incidental authority as is reasonably necessary to make it 
effective. Rite Aid of New Jersey v. Board of Pharmacy. 
App. Div. 726 

Materials submitted while proposed legislation is being 
drafted or considered are admissible not only to resolve 
legislative ambiguities but also to supply reassuring con- 
firmation of literally apparent meaning. Data Access Sys- 
ems v. Bureau of Securities et als. Sup. Ct. 786 

A fraudulent intent under N.J.S.A. 2A:111-15 may not be 
inferred where a known worthless check is uttered solely 
as purported payment on account or in discharge of an 
antecedent debt, with no present benefit from payee to ne- 
gotiator passing or contemplated. State v. Blasi. Sup. 


CE. f 1462 
Holding in State v. Turetsky, 78 N.J. Super. 203, upheld. 
tate v. Blasi. Sup. Ct. 1462 


Strict Liability 

An owner of a horse should not be held liable without 
fault for damage done by the animal when unattended on a 
public highway, but rather, the general rules of negligence 
apply. Elizabeth Vaclavicek et al v. John Olejarz, etc. 
Sup. Ct. 4 

Restatement (2d), Torts, section 402A, is adopted as law 
minus the phrase ‘‘unreasonably dangerous” and minus 
any necessity for a jury to find the product was in a ‘‘defec- 
tive condition unreasonably dangerous.” Glass et al v. 
Ford et al. Law Div. 726 

To recover against manufacturer on grounds of strict li- 
ability in tort in New Jersey, plaintiff must show the 
product was sold in a defective condition, but need not 
establish that it was ‘“‘unreasonably dangerous”’ to a user. 
Glass et al v. Ford et al. Law Div. 726 


Subdivisions 

Procedures for application to county planning board for 
subdivision approval providing for relief from automatic 
rule requiring dedication of right-of-way along county roads 
comply with due process. Harris, Jr. et al v. Salem County 
Planning Board. App. Div. 526 


Subrogation 

Where a New Jersey resident, employed in New York, is 
injured in an automobile accident in New Jersey and, in a 
third-party action in New Jersey, recovers an amount in 
excess of the disability benefits which he received from the 
New York empioyer’s insurance carrier, the carrier is en- 
titled to enforcement of its subrogation rights under the 
New York statute, subject to the payment of a pro rata 
share of the costs and attorneys’ fees incurred by the em- 
ployee in effecting a recovery. Breslin v. Liberty Mutual 
Ins. Co. and Arcadipone v. Ford and Paterson. Law 
Div. es Ee ‘i ee 1254 


Summary Judgment 
Where the instructions for use of a hair coloring product 
direct that a preliminary patch test be performed before 
each application, but fail to adequately explain the reason 
for repeated tests, a consumer who failed to perform the 
test in reliance on her use of the product for two years 
without adverse reaction is not chargeable with contribu- 
tory negligence as a matter of law. D’Arienzo v. Clairol. 
Law Div. .... 1206 
Whether the manufacturer gave adequate warning of all 
the dangers inherent in the product to alert the average 
user is a jury question. D’Arienzo v. Clairol. Law Div. 1206 
In an action by owner-driver against the manufacturer 
and dealer to recover for the increased extent of his injuries 
resulting from defective seat belt furnished for his car, the 
defense of contributory negligence based on unreasonable 
use of the car with knowledge that the seat belt was de- 
fective presents a jury question. Devaney v. Sarno. App. 
Div. : 1374 
Where the allegedly defective product (seat belt) was not 
one which would have avoided an accident but rather one 
which would have avoided or lessened the severity of in- 
juries resulting trom an accident, it was for the jury to say 
whether the car owner acted unreasonably in driving his 
car pending replacement of the seat belt. Devaney v. Sar- 
no. App. Div. 1374 
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Summation 
Counsel is entitled to wide latitude in summation so long 
as he stays within the evidence and the legitimate infer- 
ences to be drawn therefrom. State v. Ebron. App. Div. 374 
Prosecutor may not state in summation that if the jurors 
have not been convinced of the defendant’s guilt they will 
not have ‘“‘met the responsibility”’ thrust upon them. State 
v. Knight. Sup. Ct. ; 847 
Within reasonable limitations, the prosecution may em- 
phasize the serious social consequences of narcotics as long 
as the jury is instructed by the trial court that its verdict 
must be based on the evidence. State v. Knight. Sup. Ct. 847 
Prosecutor’s remarks during summation as to minimum 
security prison where defendant was incarcerated and con- 
sequences to community if prisoners failed to abide by 
liberalized rules were allowable as part of a fair review 
of the evidence adduced at the trial and also were within 
prosecutor’s right to emphasize the social consequence of 
the alleged crime at defendant’s trial for escape from a 
prison farm enenie to N.J.S.A. 29:104-6. State v. Capano. 
App. Div. 1374 


Support 
Where there is insufficient money available from either 
parent to afford college expenses but the custodian and the 
child are willing to work toward providing a better educa- 
tion for him, even though the cost of education may not be 
assessed against the father, the court has the power to 
continue the father’s obligation to support the child while 
he pursues that college education. Schumm v. Schumm. 
Chan. Div. 203 
An order imposing a sentence for failure to comply with 
a support order is an order on application for enforcement 
of litigant’s rights and not a contempt order. Pierce v. 
Pierce. App. Div. 331 
A finding of ability of defendant to comply with the order 
for support is essential for an order imposing a penalty for 
noncompliance. Pierce v. Pierce. App. Div. 331 
A sentence for a fixed term for failure to comply with a 
support order is inappropriate; the length of the term 
should be dependent on the continuation of non-compliance. 
Pierce v. Pierce. App. Div. 331 
Our courts have no jurisdiction to modify the terms of a 
testamentary trust established and administered in another 
state, as by ordering the trustees to create sub-trusts for 
the benefit of the cestui’s children, but can order the cestui 
to support his children and direct him, by assignment of 
his interest in the trust, or otherwise, to give reasonable 
security for observance of the court’s order. Rector v. 
Rector. Sup. Ct. 656 
The duty of support of the children of a marriage de- 
volves upon both parents, N.J.S.A. 2A:34-23. Edelman v. 
Edelman. Chan. Div. 846 


Supreme Court Committee Reports 
Report Of Supreme Court Committee On Criminal Pro- 


cedure 449 
Report Of Supreme Court Committee On Relations With 
Medical Profession 473 


Report Of Supreme Court Committee On Rules 497 
Supplemental Report Of Supreme Court’s Committee On 


Criminal Procedure 521 
Report Of Supreme Court Committee On Criminal Pro- 
cedure On Polygraph Tests 525 
Report Of Supreme Court Committee On Juvenile And 
Domestic Relations Courts 601 
Report Of Supreme Court Committee On Criminal Pro- 
cedure On The Review Of Sentences 601 


Report Of Supreme Court Committee On Municipal 
Courts .. 605 

Report Of Supreme Court Committee On The County Dis- 
trict Courts 625 

Report Of Supreme Court Committee On Volunteers In 
Probation 


Report Of The Committee On Opinions 1116 


Surrogates 

Where Supreme Court restrains elected Surrogate from 
serving as Judge and Clerk of Surrogate’s Court and as 
Clerk of Probate Division because of his indictment, that 
restraint includes the function of administration of the 
Surrogate’s Office and supervising its personnel. In Re 
Lemken. Law Div. 1022 

Where Surrogate denied probate of a will, not on the 
ground of a question relating to the validity of the instru- 
ment or its execution, but on the basis of his concept of an 
asserted intestacy, he exceeded his power. In the Matter 
of the Estate of Wilhelmina Schuhmann. App. Div. 1099 


Tape Recordings 
Even though a tape recording is substantially inaudible, 
if it is partially intelligible and has probative value it is 
admissible. State v. Armellino et al. App. Div. 247 
Transcripts of a tape recording admitted in evidence 
may be given to the jurors to assist them in listening to 
the tape. State v. Armellino et al. App. Div. 247 


Taverns 

A tavern owner is civilly liable in negligence for serving 
alcoholic beverages in violation of A.B.C. Regulation #20 
to a person who is actually or apparently intoxicated. An- 
slinger, etc. v. Martinsville Inn, Inc. et al. App. Div. 8 

The requisites for liability of a tavern owner for serving 
intoxicated patrons are (1) the patron must be intoxicated; 
(2) the tavern owner or its employee must know or should 
have known he was intoxicated; and (3) liquor must have 
been served to the intoxicated person by the tavern owner. 
Anslinger, etc. v. Martinsville Inn, Inc. et al. App. Div. 8 

Present socio-economic conditions do not warrant expan- 
sion of the doctrine holding tavern owners liable for serv- 
ing alcoholic beverages to intoxicated patrons so as to in- 
clude private businesses serving alcoholic beverages in a 
social setting. Anslinger, etc. v. Martinsville Inn, Inc. et al. 
App. Div. 8 


Tax Refunds 

Fees due an accountant for services in recommending 
and filing amended tax returns under an agreement for 
payment to him from the refund, if any, constitute a charge 
enforceable as an equitable lien on the tax refund payable 
before N.J.S.A. 34:24-2, the statute governing priorities 


among creditors of an insolvent decedent’s estate, is ap- 
a In re Estate of Robert E. Homan, Deceased. =. 

er wife’s “agreement. ina property settlement to file joint 
income tax returns and endorse refund checks is not inde- 
pendent of her husband’s performance of his support obli- 
gations thereunder and equity requires that a constructive 
trust be imposed entitling her to a portion of the refund 
before application of N.J.S.A. 34:24-2. In re Estate of Rob- 
ert E. Hoffman, Deceased. Sup. Ct. 766 


Taxation 

Contractual Death Benefits Under Nonqualified Plans: 
Income and Estate Tax Considerations, by Herbert ~ 
Gannet 

Direct mailing. services performed in New Jersey, includ. 
ing sort-tie-bag services on mail to out-of-state addresses, 
are subject to the Sales and Use Tax Act as ‘‘advertising 
services.”’ Fisher-Stevens, Inc. v. Director, Division of Tax- 
ation. App. Div. 7 

The imposition of a state sales tax on direct mailing serv- 
ices does not constitute a prohibited interference with the 
federal postal service or impose an undue burden on inter- 
state commerce or a denial of equal protection. Fisher- 
Stevens, Inc. v. Director, Division of Taxation. App. Div. 7 

For purposes of the New Jersey Corporation Business 
Tax, the determination of the ‘‘net worth’ of marketable 
securities owned by a corporation should be based upon 
market prices rather than book value, with a deduction, 
however, for the federal income capital gains tax that 
would be payable on a sale of the securities. Motor Finance 
Corporation v. Director, Division of Taxation. Div. of Tax 
Appeals 14 

The “blockage”’ principle is applicable to the N.J. Corp- 
oration Business Tax in the valuation of a sizeable block 
of marketable securities owned by the taxpayer. Motor 
Finance Corporation v. Director, Division of Taxation. Div. 


of Tax Appeals 14 
Audit And Hearing Procedures In The Division Of Tax- 
ation 20 


The standard of judicial review of a determination of the 
Division of Tax Appeals is whether that determination is 
supported by substantial credible evidence on the whole 
record, allowing for agency expertise and evaluation of 
the credibility of witnesses. Parkview Village Associates v. 
Borough of Collingswood. Sup. Ct. 74 

In the absence of convincing evidence to the contrary, 
the current income scale of a large, well-managed apart- 
ment project should be deemed prima facie to represent 
its fair rental value for purposes of the capitalized income 
method of property valuation. Parkview Village Associates 
v. Borough of Collingswood. Sup. Ct. 74 

A claim that the actual income of an apartment project 
does not reflect economic rent may not be based on com- 
parison with only one other project. Parkview Village As- 
sociates v. Borough of Collingswood. Sup. Ct. 74 

Procedures For Obtaining Tax Clearance Certificates 78 

Special Procedures Before The Division Of Taxation 78 

Under the New Jersey Business Corporation Tax Act 
(N.J.S.A. 54:10A-4(c)) limited partnership associations are 
deemed corporations and subject to the tax. Thomas, Ltd. 
v. Dept. of the Treasury. Sup. Ct. 123 

Any legal entity having the essential attributes of a corp- 
oration is subject to the tax imposed by the New Jersey 
Business Corporation Tax Act. Thomas, Ltd. v. Dept. of 
the Treasury. Sup. Ct. 123 

A county equalization table cannot be determined by as- 
signing one set of ratios to revalued districts and a dif- 
ferent set to nonrevalued districts. Township of Willing- 
boro v. Burlington County Board of Taxation. Sup. Ct. 197 

In the county equalization process, county tax boards 
must accomplish relative equalization as among all the 
taxing districts in the county. Township of Willingboro v. 
Burlington County Board of Taxation. Sup. Ct. 197 

There is nothing anomalous in some districts being ac- 
corded ratios of over 100 and others less in a county equali- 
zation table. Township of Willingboro v. Burlington County 
Board of Taxation. Sup. Ct. 197 

Use by county boards of taxation of the so-called ‘“‘page 
8 formula” prescribed by the Division of Taxation is en- 
couraged but not mandated. Township of Willingboro v. 
Burlington County Board of Taxation. Sup. Ct. 197 

It is proper for the Director to use Class II sales in cal- 
culating the Table of Equalized Valuations where there are 
no Class IV sales within the period, rather than sampling 
appraisals of Class IV properties or using sales in Class IV 
occurring after the deadline. Secaucus v. Director, Division 
of Taxation. Div. of Tax Appeals 266 

No refund can be made for destroyed tax stamps on 
cigarettes. H. Rosenblum, Inc. v. Division of Taxation. 
Div. of Tax Appeals 266 

Sums deposited in a corporation as advance payment 
for the transfer of its assets within a few days are not ‘“‘in- 
debtedness”’ and do not call for an adjustment of net worth 
under R.S. 54:10 B-2(c). Empire Finance v. Director. Div. 
of Tax Appeals 313 

A corporation’s final franchise tax return must be filed 
within 30 days after its last day of business. Empire Fi- 
nance v. Director. Div. of Tax Appeals 313 

The Director need not exclude sales from his calculations 
for the Table of Equalized Valuations simply because they 
included personal property such as furniture, fixtures and 
equipment, without any separate consideration stated 
therefor. Mount Laurel v. Director. Div. of Tax Appeals 313 

Neither incidental association with the public purpose nor 
contribution to the financial solvency of the public agency 
are sufficient to support a tax exemption; the property 
must be used or held for the public purpose. Millville v. 
Cumberland County and Vineland v. Millville. App. Div. 330 

A reduction in the assessed valuation of real property 
because of discrimination is improper where there is no 
showing that real property was assessed at a common 
level below true value or that the property in question was 
assessed substantially higher than the great bulk of assess- 
ments in the municipality. Continental et al v. Village of 
Ridgefield Park. App. Div. 352 

The ‘‘average ratio’’ of assessments cannot be applied to 
reduce an assessment where there is a common level 
which the assessor endeavors to apply, such as true value. 
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Continental et al v. Village of Ridgefield Park. ARP, 
1) | ae 
A partnership, the sole activity of which is renting its 
property on a “‘net net’’ lease, is subject to the Unincorp- 
orated Business Tax. Newark Building Associates v. Direc- 
tor, Division of Taxation. Div. of Tax Appeals 379 
Amounts attributable to the Federal excise tax on gas- 
oline and the State tax on motor fuel are included in the 
gross receipts of a retail gasoline dealer for purposes of the 
Unincorporated Business Tax. Ferrara v. Director, Division 
of Taxation. Div. of Tax Appeals . 379 
The existing New Jersey statutory scheme for the finane- 
ing of elementary and secondary schools violates the pro- 
visions of the State Constitution relating to public educa- 
tion. Robinson v. Cahill. Sup. Ct. 456 
Proceeds of lite insurance policies paid to testamentary 
trusts are not exempt from Transfer Inheritance Tax. Man- 
ufacturers Hanover Trust v. Glaser. App. Div. 497 
Failure to file timely application for farmland assess- 
ment cannot be corrected by application for relief under 
N.J.S.A. 54:2-41, the correction of error in assessment 
statute. In Re: Roy Kai Yee. Div. of Tax Appeals 529 
The Division of Taxation rule which creates a class of 
‘“‘fabricator-contractors” in the construction industry, to be 
taxed on the fabricated value of their materials, is valid. 
Structural Steel etc. et al v. Director, Division of Taxation. 
Div. of Tax Appeals 529 
The amended tax-sharing provisions of the Hackensack 
Meadowlands Reclamation and Development Act are, on 
their face, rational and fair to the constituent municipali- 
ties. The Meadowlands Regional Redevelopment ——_ 
et al v. State. Sup. Ct. 675 
The allocation to New Jersey, for Corporation Business 
Tax purposes, of a public company’s intangibles is proper, 
even though top policy decisions are made in New York, 
where the majority of other activities and physical assets 
are located here and New Jersey provides more services 
to the corporation than any other state. Hess Oil & Chem- 
ical Corp. v. Director, Division of Taxation. Div. of Tax 
Appeals 675 
A contractor is liable for sales tax on equipment it rents 
for construction work. MAL Brothers v. Director. App. 
Div. 746 
The Sales Tax exemption for materials used in work for 
certain organizations such as the Port Authority does not 
apply to construction equipment or to materials which are 
not consumed and used exclusively for such work. MAL 
Brothers v. Director. App. Div. 746 
County Board of Tax Appeals may properly adopt equal- 
ization ratio developed by State Director of Taxation for 
distribution of school monies. Newark v. Essex County 
Board of Taxation. App. Div. 766 
County Board of Taxation may not utilize V.A. and F.H.A. 
financed sales to determine county equalization table 
where use imposes an unfair share of the county tax bur- 
den upon one municipality. Newark v. Essex County Board 
of Taxation. App. Div. 766 
Action of a County Board of Taxation in its equalization 
capacity, not being an adjudication of the assessment of 
particular property, can not be res judicata as to that 
assessment, and an appeal under N.J.S. 54:2-35 at a later 
date is not barred even though the time for appeal from a 
judgment has passed. Borough of Woodstown v. Township 
of Lower Alloways Creek. App. Div. 934 
Sec. 401(a) and 404(a)(3) of the 1954 I.R.C. require that 
pension or protit sharing plans for employees operate 
through a trust in order for employer contributions to be 
deductible. Trenton Times v. U.S. U.S.D.C. 1022 
Under N.J.S.A. 55:16-18 it is not necessary that the hous- 
ing project itself be constructed in a blighted area in order 
to secure an exemption from real estate taxation; it is 
sufficient that the project be located in a municipality that 
has any blighted area and that the project be an improve- 
ment made for the purpose of the clearance, replanning, 
development or redevelopment of any blighted area. Cer- 
vase & Imperiale v. Kawaida Towers, Inc. et al. Chan. 
Div. .. 1035 
The real estate tax exemption under N.J.S.A. 55:16-18 is 
not an ‘‘expenditure” of public funds within the meaning 
of the Municipal Planning Act. Cervase & Imperiale v. 
Kawaida Towers, Inc. et al. Chan. Div. 1035 
Transfers, as to which either the transferor retained no 
interest at inception or irrevocably disposed of any re- 
tained interest more than 3 years before death, are not 
subject to inheritance tax as a transfer intended to take 
effect at death. Drye v. Glaser. Sup. Ct. 1055 
Where the decedent had more than 3 years before his 
death divested himself of all interest or personal benefit 
in a single premium life insurance-annuity combination, 
the proceeds of the insurance are exempted from inherit- 
ance tax by N.J.S.A. 54:34-1.1. Drye v. Glaser. Sup. Ct. 1055 
The Division of Taxation may not, under the guise of ad- 
ministrative interpretation, adopt a view which conflicts 
with the statute it is charged with administering. Drye v. 
Glaser. Sup. Ct. 1055 
Sales of dynamite to stone quarries for use in quarry- 
blasting operations are exempted from retail sales taxation 
by N.J.S.A. 54:32B-8(t) since the dynamite causes a “‘refin- 
ing process” and does not become a “‘component part of 
the finished product.”” Ramac Explosives, Inc. v. Director, 
Division of Taxation. App. Div. 1206 
Retail sales at shop run by charitable organization are 
subject to sales tax pursuant to N.J.S.A. 54:32B-9(c) unless 
the purchaser is a tax exempt organization. Thrift Shop v. 
Dir., Div. of Taxation. Div. of Tax Appeals 1444 
The proceeds of life insurance owned by a closely held 
corporation and payable to the corporation are to be in- 
cluded as an asset of the corporation in arriving at the 
value of the stock; the proceeds are not exempt from the 
inheritance tax imposed on the transfer of the stock. In re 
Estate of John M. Carew, deceased. App. Div. 1444 
Where no value was attributed to good will in the valua- 
tion of corporate stock for inheritance tax purposes, there 
is no basis for offsetting the value of the insurance proceeds 
on the president’s life by the value of his services. In re 
Estate of John M. Carew, deceased. App. Div. 1444 
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Taxicabs 

A municipality’s power to regulate taxicabs impliedly 
includes the power to fix rates. Yellow Cab Corp. of Pas- 
saic and Clifton v. City Council of Passaic. Law Div. _ 1014 

In the absence of legislative direction as to the procedure 
to be followed in the fixing of rates by municipal agencies, 
due process requires that the evidence or material upon 
which the agency relies to support its order be disclosed 
and made part of the hearing record. Yellow Cab Corp. of 
Passaic and Clifton v. City Council of Passaic. Law Div. 1014 

In setting taxicab rates, the municipality must express 
the factual and legal basis for its decision. Yellow Cab 
Corp. of Passaic and Clifton v. City Council of Passaic. 
Law Div. 1014 


Teachers 
The term ‘‘deviation from normal . . . mental health’”’ as 
used in N.J.S.A. 18A:16-2 is construed to mean “harmful, 
significant deviation from mental health affecting the 
teacher’s ability to teach, discipline or associate with chil- 
dren of the age of children subject to the teacher’s control 
in the school district.’’ Kochman et al v. Keansburg Board 
of Education et al. Chan. Div. 786 
N.J.S.A. 18A:16-2, allowing a board of education to re- 
quire an employee to undergo a psychiatric examination, 
is constitutional. Kochman et al v. Keansburg Board of 
Education et al. Chan. Div. 786 
When a board of education requires a psychiatric exam- 
ination pursuant to N.J.S.A. 18A:16-2 it must give to the 
teacher a statement of its reasons and must afford the 
teacher a hearing if requested. Kochman et al v. Keans- 
burg Board of Education et al. Chan. Div. 786 
A teacher has a right to appeal to the Commissioner of 
Education from an order for a psychiatric examination 
under N.J.S.A. 18A:6-9 and thereafter to appeal from an 
adverse decision to the State Board of Education under 
N.J.S.A. 18A:6-27. Kochman et al v. Keansburg Board of 
Education et al. Chan. Div. 786 
A claim that a non-tenured teacher’s contract was not 
renewed as punishment for exercise of First Amendment 
rights may not be dismissed without a full evidentiary 
hearing before the State Board of Education where the 
allegations are verified, detailed and supported by the 
School Board’s evaluation report. Winston v. Board of Ed- 
ucation of South Plainfield. App. Div. 1114 
The beneficiary of a deceased former employee covered 
by the Teachers’ Pension and Annuity Fund is not entitled 
to death benefits where the deceased had retired and was 
not an active member of the Fund. Rogers v. State. App. 
Div. : 1342 


Telephones 

The telephone tracing equipment used in the annoyance 
call program of N.J. Bell Telephone Co. is sufficiently re- 
liable and accurate to produce results admissible as evi- 
dence. State of New Jersey v. Hibbs. App. Div. 377 


Temporary Disability 

Where college student was injured during summer em- 
ployment and remained out of work until he resumed his 
studies in September, temporary disability payments should 
terminate, even though he could not return to the same 
type of employment and additional authorized medical pro- 
cedures remained to be performed. Tamecki v. Johns-Man- 
ville. App. Div. 1359 

The temporary disability benefit statute does not con- 
template that a petitioner be able to return to the identical 
employment he was engaged in at the time of the accident. 
Tamecki v. Johns-Manville. App. Div. 1359 

Diminished ability to work and narrowing of areas of 
employability do not necessarily constitute total disability, 
and such losses are compensated for by payments of par- 
tial permanent disability. Tamecki v. Johns-Manville 
App. Div 1359 
Tenancy by Entirety 

A judgment creditor of the husband is not permitted to 
proceed under R. 4:46-4 with an execution upon and sale of 
premises held in tenancy by the entirety upon abandon- 
ment of the foreclosure action by the mortgagee since such 
course would unfairly cut off the wife’s interest in the 
premises. Citizens First National Bank of Ridgewood v. 
Grull et als. Chan. Div. 351 
Tenure 

Veterans ay ppointed county detectives are entitled to the 
protection of the Veteran’s Tenure Act against discharge 
except for good cause shown after a fair and impartial 
hearing. Cooper V. Imbriani. App. Div. 455 

Where persons entitled to protection of Veteran’s Tenure 
Act were summarily dismissed without hearing, the dis- 
missal will be set aside without prejudice and appropriate 
disciplinary hearings can then be brought against them. 
Cooper v Imbriani. App. Div. 455 

The legislative supersession of veterans’ tenure pro tanto 
by the later enactment of civil service legislation, exclud- 
ing from tenure rights those in unclassified service, extends 
in logic and policy to all persons in that category of the 


public service, including veterans. Schroeder v. Board of 
Chosen Freeholders of Essex County. Sup. Ct. 846 

A sta ate educational institution may not refuse to continue 
the employment of a nontenured teacher for a reason or 
reasons founded upon his exercise of a constitutionally pro- 
tected right. Katz v. Board of Trustees of Gloucester Coun 
ty College. App. Div 1255 


Where a nontenured teacher has shown that his activities 
in organizing a college faculty association and as salary 
negotiator may have been a significant element in the de 


cision not to renew his employment, he is entitled to a full 
administrative hearing on this issue. Katz v. Board of 
Trustees of Gloucester County College. App. Div. 1255 


Veterans holding the office or position of county detective 
are entitled to tenure protection under the Veterans Tenure 
Act. Cooper v. Imbriani. Sup. Ct. 1342 

Where sorter had not adopted the Civil Service Act but 
the Veterans Tenure Act applies, Prosecutor’s detectives 
could not be discharged except for good cause shown after 
a fair and impartial hearing. Cooper v. Imbriani. Sup. 
: ae ; bs 1342 


Tidelands 

N.J.S.A. 12:30-10 does not impliedly authorize the Nation- 
al Resource Council to admeasure and assess damages for 
trespass and purpresture against a developer of homes en- 
croaching upon State-owned tidelands; relief must be 
sought in a civil action for damages. LeCompte v. State. 
App. Div. Aha a ee 1359 


Tidewaters 

The introduction of cold water by an atomic power plant 
into a tidewater environment artificially kept warm by 
discharges from the plant causing the death of fish is a 
violation of the provisions of N.J.S.A. 23:5-28, which pro- 
hibits the discharge of harmful substances into tidal water. 
State v. Jersey Central Power & Light Co. Law Div. . 1098 

In enforcing its role as trustee of the public trust in tide- 
waters, the State is not limited to injunctive relief but may 
recover as damages the market value of fish killed by a 
polluter of the marine environment. State v. Jersey Central 
Power & Light Co. Law Div. =f 1098 


Title Insurance 

An applicant for title insurance and his attorney are un- 
der a duty to make full and prompt disclosure to the title 
insurance company of information regarding a material 
defect in title; the knowing suppression or failure to make 
timely disclosure of such information constitutes a ma- 
terial misrepresentation voiding the insurance thereof. 
Weir v. City Title Ins. Co. App. Div. 1034 

A purchaser is no less chargeable with the acts and 
knowledge of his attorney because the attorney is on the 
title company’s list of approved a Weir v. City 
Title Ins. Co. App. Div. ‘ 1034 


Torts 

Notice Re: Claims Under The New Jersey Tort Claims 
Act ; 305 

Restatement (2d), Torts, section 402A, is adopted as law 
minus the phrase ‘‘unreasonably dangerous” and minus 
any necessity for a jury to find the product was in a ‘‘defec- 
tive condition unreasonably dangerous.” Glass et al v. 
Ford et al. Law Div. 726 

To recover against manufacturer on grounds of strict li- 
ability in tort in New Jersey, plaintiff must show the 
product was sold in a defective condition, but need not 
establish that it was ‘‘unreasonably dangerous” to a user. 
Glass et al v. Ford et al. Law Div. 726 

N.J.S.A. 24:42A-3 does not give immunity to the owner, 
lessee or occupant of property in a residential area for 
injuries or death growing out of the use of swimming pool 
located thereon. Boileau et al v. DeCecco et al. App. 
Div. .... 1343 

Where medical e expenses are solely and purely diagnostic, 
not related to any ongoing treatment, their cost may not be 
counted toward the $200 minimum required by N.J.S.A. 
39:6A-8, but where the diagnostic procedures are insep- 
arably intertwined with the overall scheme of treatment 
they may be included. Harris v. Osorio. Law Div. 1444 

Where plaintiffs’ expert showed costs between $4,000 and 
$5,000 to remove debris left as a result of defendant’s cut- 
ting of trees and costs between $3,000 and $4,000 to grade 
and seed land which had been cut up by defendant’s tres- 
passing machinery and there was no countervailing expert 
testimony, it was error to award only nominal damages. 
Suffness et al v. Dock Watch Quarry Pit Inc. Sup. Ct. 1462 


Transcripts 

Transcripts of a tape recording admitted in evidence 
may be given to the jurors to assist them in listening to 
the tape. State v. Armellino et al. App. Div. 247 


Trespass 
A constable attempting to serve process in a civil action 
is not a trespasser when he enters the defendant’s home 
or business premises, and the defendant is not entitled to 
use ‘‘reasonable force” to eject him. In the Matter of Mal- 
vern G. Burroughs’ State v. Burroughs. App. Div. 1255 
N.J.S.A. 12:30-10 does not impliedly authorize the Na- 
tional Resource Council to admeasure and assess damages 
for trespass and purpresture against a developer of homes 
encroaching upon State-owned tidelands; relief must be 
sought in a civil action for damages. LeCompte v. State. 
App. Div. _.. 1359 
Where plaintiffs’ expert showed costs between $4,000 and 
$5,000 to remove debris left as a result of defendant’s cut- 
ting of trees and costs between $3,000 and $4,000 to grade 
and seed land which had been cut up by defendant’s tres- 
passing machinery and there was no countervailing expert 
testimony, it was error to award only nominal damages. 
Suffness et al v. Dock Watch Quarry Pit Inc. Sup. Ct. 1462 
On remand Chancery Division may consider timely 
claim of alleged owner, not party herein, that it was the 
legal or beneficial owner of the land trespassed upon and 
therefore is entitled to all or part of the recovery. Suffness 
et al v. Dock Watch Quarry Pit Inc. Sup. Ct. 1462 


Trial 
A discussion between the prosecutor and a witness in the 
presence of another witness is a violation of a witness se- 
questration order and a mistrial should be granted where 
the resulting potential for prejudice was substantial. State 
v. Tillman. App. Div. 123 
A trial judge learning of a violation of a sequestration 
order should promptly investigate it by voir dire and take 
remedial action, including the granting of a mistrial if the 
prejudicial effect is substantial and incurable. State v. Till- 
man. App. Div. Boe 123 
Transcripts of a tape recording admitted in evidence 
may be given to the jurors to assist them in listening to 
the tape. State v. Armellino et al. App. Div. 247 
Court did not abuse its discretion in removing defendant 
from the courtroom where defendant’s behavior was dis- 
ruptive. State v. Spivey. App. Div. 313 
Judge Fisher Issues Order Restricting Publicity In An- 
derson Case — Bars Photographing, Broadcasting, Tele- 
vising and Recording In Court House 354 


In the face of overwhelming evidence of guilt, the im- 
proper disclosure during trial that (1) defendant was 
wanted for another holdup and robbery, and (2) defendant 
had been arrested for the crime of embezzlement, were 
harmless errors. State of New Jersey v. LaPorte. Sup. 
“ARO MITE he ret ene 6 Soa ee sis OOM 

Testimony on State’s case that defendant was “wanted” 
for another armed robbery and inquiry by prosecutor of 
defendant’s character witnesses whether they were aware 
that defendant had been arrested for embezzlement was 
prejudicial error requiring reversal. State v. LaPorte. 
App. Div. 374 

The Judge is free to comment on the evidence so long as 
he clearly and fairly leaves for the jury’s determination 
all factual issues and ultimate questions of guilt or inno- 
cence. State v. Ebron. App. Div. <3 374 

Counsel is entitled to wide latitude in summation so long 
as he stays within the evidence and the legitimate infer- 
ences to be drawn therefrom. State v. Ebron. App. Div. 374 

Federal Speedy Trial Plan Adopted 473 

Demeanor becomes an issue for a jury only if a witness 
takes the stand and testifies before the jury and may then 
be used by the jurors only as one of the tools to test the 
witness’ credibility. State v. Gould. App. Div. 528 

Where defendant being tried on bookmaking charge 
chose not to take the stand, prosecutor’s summation re- 
marks directing the jury to observe the defendant’s de- 
meanor to determine whether he appeared to be a book- 
maker deprived defendant of a fair trial and require a new 
trial. State v. Gould. App. Div. . : 528 

Failure of trial judge to charge jury in accordance with 
general rule governing tort liability of vendor and vendee 
of real estate and applicable exceptions to rule requires 
remand for new trial. O’Connor v. Altus et al. App. Div. 630 

Effective Use Of Expert Testimony In The Tax Court And 
Preparation Of Witnesses, by Martin D. Cohen 673 

Where trial judge allowed plaintiff to have psychiatrist 
whose report had not been provided to defendants called 
as a witness, allowed him to testify only as to his qualifica- 
tion and as to the fact that he had treated plaintiff, and in 
charge referred to the doctor’s testimony and said further 
testimony had been ruled out for legal reasons, this is 
error requiring new trial as to damages. O’Connor v. Altus 
et al. App. Div. 630 

Prosecutor may not state in summation that if the jurors 
have not been convinced of the defendant’s guilt they will 
not have ‘‘met the responsibility” thrust upon them. State 
v. Knight. Sup. Ct. 847 

Within reasonable limitations, the prosecution may em- 
phasize the serious social consequences of narcotics as long 
as the jury is instructed by the trial court that its verdict 
must be based on the evidence. State v. Knight. Sup. Ct. 847 

A mistrial should be granted where the prosecutor’s 
question reveals the existence of a guilty plea which had 
been withdrawn, since the possibility of prejudice cannot 
be removed by an instruction to the jury to disregard the 
question. State v. Boone. App. Div. 1114 

While a trial judge has discretion over the conduct of a 
trial, the practice of permitting lay counsel to participate 
in a trial is expressly disapproved of. State v. Capano. 
App. Div. 1374 

A new trial must be granted where the prosecutor fails 
to correct a false statement by his witness bearing upon 
credibility even though that failure was due to neglect or 
error rather than a deliberate intention to deceive. State v. 
Cahill. Law Div. 1423 


Trusts 
A trust for a life income beneficiary may be accelerated 
and terminated where the class of remaindermen has been 
closed by the surgical sterility of the life tenant and the 
will contains no language requiring that it end only with 
the life tenant’s death. Street v. National Newark & Essex 
Bank. Chan. Div. 98 
No technical language is necessary to creation of a trust; 
it it appears to be the intention of the parties that the prop- 
erty given is to be held for the benefit of another, the court 
will affix a trust even where the parties expressly intend 
not to create a trust. Trenton Times v. U.S. U.S.D.C. . 1022 
A will clause authorizing investment of the trust corpus 
in ‘“‘securities’’ does not empower the trustee to invest in 
real estate in the absence of convincing proof from the 
language of the will as a whole and extrinsic circumstances 
that the testator intended to authorize investments in real 
estate. In re Estate of Clarence A. Munger, deceased. 
Sup. Ct. 1134 
The mere fact that a testator did not want his fiduciary 
bound by the prudent man investment statute does not 
establish that he desired to authorize him to invest in real 
estate. In re Estate of Clarence A. Munger, deceased. 
Sup. Ct. 1134 
A fiduciary may not properly invest funds in real estate 
without specific authority given by statute, judicial permis- 
sion, or the instrument itself. In re Estate of Clarence A. 
Munger, deceased. Sup. Ct. 1134 


Unauthorized Practice 
Supreme Court Seeks Comments On Practice By House 
Counsel 745 


Unauthorized Practice Opinions 

Opinion No. 12 — Corporation Offering to Prepare Cer- 
tificate of Incorporation and Trust Agreement to be Filed 
with Internal Revenue Service 1 


Unclean Hands 

Under N.J.S.A. 2A:34-7 the legislature intended to con- 
tinue the unclean hands doctrine as a defense in annulment 
cases. Hansen v. Fredo. Chan. Div. 607 

Where plaintiff failed to ascertain the status of his prior 
marriage before marrying defendant and then continued 
to live with defendant after becoming aware of the big- 
amous nature of the second marriage, the doctrine of un- 
clean hands bars him from obtaining an annulment based 
on the prior subsisting marriage. Hansen v. Fredo. Chan. 
Div. 607 

A court of equity should, sua sponte, raise a defense itself 
where it believes that the plaintiff should not receive the 
relief requested. Hansen v. Fredo. Chan. Div. 607 


, a ae ae ee ee ap ey ee eS 


Se Se 


rr ft ee oF A, OR ~— = ee 


nd/aém A} 


~~ 


= = =: 


> Oo cas wD Aa HO 


a cmos 


Unemployment Compensation 

A substantial reduction in wages constitutes good cause 
for leaving work so as to render an employee eligible for 
unemployment compensation benefits. Johns-Manville 
Products Corp. v. Board of Review. App. Div. 307 

A securities saleswoman who is paid wholly in commis- 
sions is by virtue of N.J.S.A. 43:21-19(1)(7) not entitled to 
unemployment benefits and must refund any payments re- 
ceived, but is entitled to credit for amounts erroneously 
collected from her as contributions to the unemployment 
fund. Fischer v. Board of Review. App. Div. 503 


Unfair Competition 

Action against ‘“‘pirate” record companies for pre-Feb- 
ruary 1972 copying dismissed since federal copyright law 
offered no protection against pirating and to allow state 
law to prohibit such copying or duplication would be to 
afford state protection in a federal area where Congress 
has provided for none. Columbia Broadcasting, etc. v. 
Melody Recordings et al. Chan. Div. 787 


Uniform Commercial Code 
The buyer’s failure to pay for the first delivery install- 
ment does not relieve the seller of the obligation to de- 
liver subsequent installments unless the buyer’s default 
substantially impaired the whole contract. Gulf Chemical 
v. Sylvan Chemical. Law Div. 261 
Consequential damages for non-delivery by the seller can 
be recovered by the buyer where the making of a resale 
was contemplated by the parties, even though the resale 
contract was made after the contract between the parties. 
Gulf Chemical v. Sylvan Chemical. Law Div. 261 
Where there was acceptance of goods by the buyer and 
no effective revocation of that acceptance, buyer is liable 
for the balance of the purchase price though goods were 
defective. Buff v. Giglio. App. Div. 747 
Rejection is not a prerequisite to an action by a buyer for 
damages for breach of warranty and where there was noti- 
fication to the seller of the breach under N.J.S.A. 12A:3-607 
(3)(a), buyer’s remedy under N.J.S.A. 12A:2-715 is for spe- 
cific damages flowing from breach of warranty. Buff v. 
Giglio. App. Div. 747 


Unincorporated Business Tax 

A partnership, the sole activity of which is renting its 
property on a ‘‘net net’’ lease, is subject to the Unincorp- 
orated Business Tax. Newark Building Associates v. Direc- 
tor, Division of Taxation. Div. of Tax Appeals 379 


Uninsured Motorist 
An insurer, having voluntarily made payment to its in- 
sured under an Uninsured Motorist Endorsement, is estop- 
ped from thereafter bringing or maintaining suit against 
the owner of an insured vehicle claiming that vehicle had 
caused the injuries for which it had paid under the unin- 
sured motorist coverage. Kearny v. Chemical Leaman 
Lines Co., Inc. et al. Law Div. 331 
Uninsured motor vehicle coverage endorsement requiring 
corroboration and requiring notice of accident to be filed 
with police within forty-eight hours is valid. Obst v. State 
Farm etc. Chan. Div. 369 
Scope of uninsured motor vehicle coverage endorsement 
is not as broad as coverage granted by the Unsatisfied 
Claim and Judgment Fund. Obst v. State Farm etc. Chan. 
Div. ore SOO 
A carrier’s liability under the uninsured motorists clause 
does not depend upon whether a compensation proceeding 
has or has not reached judgment before the arbitrator 
reaches the issue of credit. Brooks v. Pennsylvania Manu- 
facturers’ Association Ins. Co. Sup. Ct. 656 
Payment under the uninsured motorists clause should 
normally be made forthwith, giving the liability carrier an 
appropriate interest in the compensation award; but where 
the legality of the payment depends upon an issue of foreign 
law, the award should be held in trust pending adjudica- 
tion by that foreign jurisdiction wherein the compensation 
proceeding is pending. Brooks v. Pennsylvania Manufac- 
turers’ Association Ins. Co. Sup. Ct. 656 
Although a policy covered two vehicles and separate 
premiums were paid for uninsured motorist coverage for 
each vehicle, the limit of liability for bodily injury for one 
person injured in an accident with an uninsured motorist 
while operating one of the insured vehicles is $10,000. All- 
state Ins. Co. v. McHugh. Chan. Div. 726 


Unsatisfied Claim & Judgment Fund 

Where plaintiff and uninsured defendant lived together 
in a meretricious common law relationship, plaintiff was 
not his ‘‘spouse’’ and was entitled to payment of a judg- 
ment out of the Fund. Lopez v. Santiago. App. Div. 1342 

The Fund may assert as a ground of appeal a judgment 
of dismissal in favor of a co-defendant. Tiger v. American 
Legion Post No. 43. App. Div. 1358 


Valuation 

For purposes of the New Jersey Corporation Business 
Tax, the determination of the ‘‘net worth’ of marketable 
securities owned by a corporation should be based upon 
market prices rather than book value, with a deduction, 
however, for the federal income capital gains tax that 
would be payable on a sale of the securities. Motor Finance 
Corporation v. Director, Division of Taxation. Div. of Tax 
Appeals = 14 

The ‘“‘blockage’”’ principle is applicable to the N.J. Corp- 
oration Business Tax in the valuation of a sizeable block 
of marketable securities owned by the taxpayer. Motor 
Finance Corporation v. Director, Division of Taxation. Div. 
of Tax Appeals. 14 


Value 

Plaintiff’s testimony as to value of his vehicle before 
accident accepted and relied on by Court when uncontra- 
dicted by any credible evidence. Dwane v. West Amer. 
Ins. Co. Burlington Dist. Ct. 54 


Variances 

A variance partakes of the characteristics of a vested 
right in the land and is not voided or forfeited by violation 
of a condition thereof where the municipality has other 
means of enforcing it, as by fines or injunctive relief. Walle 
v. Board etc. et al. App. Div. 848 


Vasectomy 

The common law presumption of fertility is overcome by 
proof of an effective vasectomy. Street v. National Newark 
& Essex Bank. Chan. Div. . . 98 


Vending Machines 

Since the state has preempted the licensing of cigarette 
vending machines, municipal ordinances requiring _li- 
censing and license fees are in conflict with the state stat- 
utes and are invalid. Coast Cigarette Sales, Inc. v. Long 
Branch. Law Div. ....... 6 

Municipalities may regulate cigarette vending machines 
as long as they do not require a license nor licensing fee 
and show that such regulation is necessary for the public 
welfare. Coast Cigarette Sales, Inc. v. Long Branch. Law 
Div. ceeters ~ 6 


Venue 

Venue under a State Grand Jury indictment need not be 
in the county or district where the alleged crime was 
committed because such indictments are not subject to 
R. 3:14-1, and because the Act empowers the Assignment 
Judge to designate the county of venue for trial. State v. 
Armellino et al. App. Div. 247 


Veterans 

The legislative supersession of veterans’ tenure pro tanto 
by the later enactment of civil service legislation, exclud- 
ing from tenure rights those in unclassified service, ex- 
tends in logic and policy to all persons in that category of 
the public service, including veterans. Schroeder v. Board 
of Chosen Freeholders of Essex County. Sup. Ct. 846 
Visitation 

A grandparent does not have the legal right to visit with 
her deceased daughter’s child when the natural father, and 
his second wife who has legally adopted the child, refuse 
to permit it. Ford v. Mimkon. App. Div. 1421 

Grandparents’ rights of visitation with grandchildren can 
rise no higher than the rights afforded natural parents 
after an adoption has taken place. Ford v. Mimkon. App. 
DW. «: 1421 

The adoption statute was intended to protect the adopting 
parents from later disturbance of their relationship with 
the child by the natural parents, and overrides any rights 
of visitation which a grandparent might have by virtue of 
N.J.S.A. 9:2-7.1. Ford v. Mimkon. App. Div. 1421 


Voir Dire 

Where a Judge inquires of one member of the reserve 
panel as to his knowledge of pre-trial publicity in the pres- 
ence of the entire reserve panel, he has adequately inquired 
of all the reserve jurors as to pre-trial publicity. State v. 
Armellino et al. App. Div. 247 

The Constitution does not require an examination of the 
prosecutor’s reasons for the exercise of his challenges in 
any particular case on an allegation that he used his per- 
emptory challenges to excuse black persons from the jury. 
State v. Johnson. App. Div. 1343 


Volunteers 

Custody of another and assumption of a duty of protec- 
tion are requisites in establishing one as a volunteer; mere 
expressions of concern do not make a volunteer. Anslinger, 
etc. v. Martinsville Inn, Inc. et al. App. Div. 8 


Wage Assignments 

N.J.S.A. 2A:150A-1 invalidating wage assignments is a 
valid exercise of the State’s power and declares the State’s 
public policy. Freedom Finance v. New Jersey Bell Tele- 
phone Co. et al. Essex County District Court 432 

N.J.S.A. 2A:150A-1 is constitutionally applicable to and 
renders unenforceable even a wage assignment made in 
another state in which such assignments were valid as part 
of a loan prior to enactment of our statute; it does not un- 
constitutionally impair the obligation of contract. Freedom 
Finance v. New Jersey Bell Telephone Co. et al. Essex 
County District Court. 432 


Wages and Hours 

The duty of the Commissioner of Labor and Industry un- 
der the Prevailing Wage Act, N.J.S.A. 34:11-56.25, to prom- 
ulgate prevailing wage rate schedules for public works 
projects is a valid power granted to him by the legislature, 
and is not an unconstitutional delegation of legislative 
power. Male v. Renda. App. Div. 455 

The Prevailing Wage Act was adopted to further the in- 
terest of the State as a consumer and was not adopted in 
the interest of employers. Male v. Renda. App. Div. 455 

The Commissioner of Labor and Industry may institute 
an action to require an employer on a public works project 
to create a trust account for the difference between the 
amount actually paid to workmen and the amount that 
should have been paid in compliance with the Prevailing 
Wage Act. Male v. Renda. App. Div. 455 


Waste Disposal 

A municipality may legally bar the dumping of foreign 
waste and refuse. Leimpeter’s Disposal Service, Inc. et al 
v. Mayor and Council of Carteret et al. App. Div. 1463 

Municipal ordinance prohibiting private scavangers from 
using municipal waste disposal area was invalid as applied 
to private scavangers whose businesses were located with- 
in the municipality. Leimpeter’s Disposal Service, Inc. et 
al v. Mayor and Council of Carteret et al. App. Div. 1463 


Waters 

A landowner who builds an inefficient drain, causing un- 
derground water to create a pot hole in the highway, is 
liable to travellers injured by a car which swerved to avoid 
the hole. Knapp v. Phillips Petroleum Co. App. Div. 377 

Fact that an area has been illegally filled does not ex- 
tinguish its character in legal contemplation as part of the 
navigable waters of the U.S. U.S.A. v. Stoeco Homes, Inc. 
U.S.D.C. 873 

Federal government cannot be estopped from exercising 
its jurisdiction over navigable waters by fact owner made 
expenditures founded on mistaken assumptions. U.S.A. v. 
Stoeco Homes, Inc. U.S.D.C. 873 
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Weapons 
The scope of N.J.S.A. 2A:151-41(c) is not restricted to 
instruments which by their design are primarily intended 
to be used as weapons. State v. Green. Sup. Ct. 606 
A knife, popularly known as a pocketknife, penknife or 
jackknife, commonly carried for personal utility, con- 
venience or other lawful purpose, is not a ‘‘dangerous 
knife” per se. State v. Green. Sup. Ct. 606 
Possession of a knife which is not dangerous per se is 
forbidden by N.J.S.A. 2A:151-41(c) if the purpose of posses- 
sion is use of the knife as a weapon. State v. Green. Sup. 
Ct. ‘ 606 
A straight razor is a . “dangerous knife” within the mean- 
ing of N.J.S.A. 2A:151-41(c) if the purpose of the posses- 
sion is unlawful use as a weapon against another person. 
State v. Howard. App. Div. 1055 
The question of whether a straight razor found in the 
defendant’s possession is a dangerous weapon must be 
decided at trial after evidence is produced to show whether 
his purpose was to make unlawful use of it as a weapon, 
and an indictment under N.J.S.A. 2A:151-41(c) should not 
be dismissed as a matter of law. State v. Howard. App. 
Div. P 1055 


Welfare 

Welfare payment to mother and child may not be reduced 
because of nonrelated man living in household where he 
contributes nothing to their support. Hausman v. Dept. of 
Institutions & Agencies. App. Div. 747 

Pursuant to the provisions of the Right to Know Law, 
N.J.S.A. 10:4-1 et seq., a county welfare board, in order to 
undertake an official action, such as abolishing ‘the office of 
Deputy Director of Welfare of such county by vote must 
do so at a meeting wherein the public has a right to attend. 
Virginia Thomas v. Bergen County Welfare Board. = 
Div. 

Rule promulgated by Department of Institutions hn 
Agencies that county welfare boards will not be paid for 
eligibility investigations made pursuant to the Medicaid 
act is valid. In re Dept. of Institutions and Agencies etc. 
App. Div. 431 

County Welfare Board may “not sue to recover overpay- 
ment of aid to dependent children. Redding v. Burlington 
County Welfare Board. Law Div. 680 

The intent of N.J.S.A. 44:7-6 is to mandate ‘‘a uniform 
standard of records and methods of treatment” based on 
individual needs and circumstances, and not to mandate 
monetary satisfaction of one’s individual needs. King v. 
N.J. Dept. of Inst’ns. & Agencies et al. App. Div. 1013 

Where appellant had an opportunity to plan in advance 
with respect to an unpaid utility bill, appellant’s applica- 
tion for a monthly increase in her Old Age Assistance allow- 
ance was properly denied since under N.J.A.C. 10:82-1.1 
and 10:82-12.11(c) an ‘“‘emergent situation’ must be a ‘“‘sud- 
den and urgent occurrence” over which she had ‘‘no con- 
trol or opportunity to plan in advance.”’ King v. N.J. Dept. 
of Inst’ns. & Agencies et al. App. Div. 1013 


Wills 
A trust for a life income beneficiary may be accelerated 
and terminated where the class of remaindermen has been 
closed by the surgical sterility of the life tenant and the 
will contains no language requiring that it end only with 
the life tenant’s death. Street v. National Newark & Essex 
Bank. Chan. Div. 98 
Bequests to one who witnessed a will but not two codicils, 
and to one who witnessed the first codicil but not the second 
or the will, are not void under N.J.S.A. 3A:3-6 which in- 
validates legacies to witnesses of wills, since the danger of 
perjury is remote and the second codicil to which neither 
was a witness serves to republish the contents of the will. 
King v. Smith. Chan. Div. 454 
A perfect attestation clause is prima facie evidence of the 
facts stated therein and may be overcome only by clear 
and convincing proof to the contrary. In re: Politowicz. 
App. Div. 767 
Where decedent’s will left the entire esiate to her hus- 
band, but made no alternative disposition if he predeceased 
her, which event occurred, and it is not clear that de- 
cedent intended the further provision excluding her daugh- 
ter and grandchildren from any interest in her estate to 
apply if her husband predeceased her, the daughter is en- 
titled to receive distribution under the intestate statute. 
Kimiey v. Whittaker. Sup. Ct. 915 
The fact that a testamentary instrument properly exe- 
cuted is or may be in large measure inoperative is not a 
valid ground for refusing probate. In the Matter of the 
Estate of Wilhelmina Schuhmann. App. Div. 1099 
The only proper effort is to ascertain testator’s intent as 
it is competently expressed by the testator in a testament- 
ary instrument which satisfies the statute. In the Matter of 
the Estate of Wilhelmina Schuhmann. App. Div. 1099 
The Surrogate lacks even the power to determine ques- 
tions arising within the sphere of his responsibility, N.J.S.A. 
3A:2-5, and may not undertake to construe a will. In the 
Matter of the Estate of Wilhelmina Schuhmann. App. 
Div. 1099 
Where Surrogate denied probate of a will, not on the 
ground of a question relating to the validity of the instru- 
ment or its execution, but on the basis of his concept of an 
asserted intestacy, he exceeded his power. In the Matter 
of the Estate of Wilhelmina Schuhmann. App. Div. 1099 
A will clause authorizing investment of the trust corpus 
in ‘securities’? does not empower the trustee to invest in 
rea! estate in the absence of convincing proof from the 
language of the will as a whole and exirinsic circumstances 
that:the testator intended to authorize investments in real 
estate. In re Estate of Clarence A. Munger, deceased. 
Sup. Ct. 1134 
The mere fact that a testator did not want his fiduciary 
bound by the prudent man investment statute does not 
establish that he desired to authorize him to invest in real 
estate. In re Estate of Clarence A. Munger, deceased. 
Sup. Ct. 1134 
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Wiretapping 
The conducting of telephonic interception without mini- 
mizing or eliminating the interception of communications 
not otherwise subject to interception does not require sup- 
pressing of all incriminating conversations where the wire- 
tap was pursuant to appropriate orders; the decision in 
State v. Dye is determinative of admissibility. State v. 
Molinaro et al. App. Div. ............... 204 
Where defendants found guilty of gambling offenses were 
not accorded complete discovery of wiretap information, 
and State did not demonstrate concrete grounds for with- 
holding contents of intercepted communications from full 
disclosure, convictions will not be reversed, but case will 
be remanded for further discovery, after which appropriate 
motions may be made. State v. Braeunig et al. App. 
Div. : 263 
The New Jersey Wiretapping and Electronic Surveillance 
Control Act, N.J.S.A. 2A:156A-1 et seq., contemplates rea- 
sonable discovery, and an objection by the State to full 
discovery for all legitimate pretrial and trial purposes 
should be specific enough to allow for an appropriate pro- 
tective order. State v. Braeunig et al. App. Div. 263 
An application for a wiretap is invalid under N.J.S.A. 
2A:156A-8 if signed by an assistant prosecutor rather than 
the prosecutor himself. State v. Cocuzza. Law Div. 375 
A defendant has no standing to suppress evidence de- 
rived from a wiretap under an invalid application if he was 
not a party to an intercepted conversation and there is no 
evidence that the search was directed at him. State v. 
Cocuzza. Law Div. 375 
Report Of Chief Justice On Operation Of New Jersey 
Wiretap Law 425 
N.J.S.A. 2A:156A-8 permits some delegation of authority 
to apply for wiretaps. State v. Travis. Law Div. 1036 
An Acting Prosecutor may only authorize a wiretap ap- 
plication in those cases where the permanent Prosecutor 
is actually absent or disabled or is otherwise prevented 
from himself acting, and in such instances it is the burden 
of the State to establish that the exercise of the power by 
his substitute was necessary and warranted. State v. 
Travis. Law Div. 1036 
Prosecutor may not delegate his authority and power un- 
der the wiretap statute to specially designated Assistant 
Prosecutors. State v. Travis. Law Div. 1036 





Witnesses 
A discussion between the prosecutor and a witness in the 
presence of another witness is a violation of a witness se- 
questration order and a mistrial should be granted where 
the resulting potential for prejudice was substantial. State 
v. Tillman. App. Div. 123 
A trial judge learning of a violation of a sequestration 
order should promptly investigate it by voir dire and take 
remedial action, including the granting of a mistrial if 
the prejudicial effect is substantial and incurable. State v. 
Tillman. App. Div. 123 
A trial court in which an indictment is being tried is em- 
powered under N.J.S.A. 2A:81-17.3 to commit a witness who 
refuses to testify after being granted immunity to the coun- 
ty jail for the duration of the trial and pending trial of 
other open counts of the indictment against the same de- 
fendant and others. State v. Sotteriou et al. App. Div. 528 
The fixing of bail is not mandated by N.J.S.A. 2A:81-17.3 
but may be done by the trial court. State v. Sotteriou et al. 


App. Div. 528 
Effective Use Of Expert Testimony In The Tax Court And 
Preparation Of Witnesses, by Martin D. Cohen 673 


Defendant is entitled to a new trial where State failed to 
reveal that it had recommended specific sentence for prin- 
cipal witness against defendant in return for promise by 
witness to testify for the State. State v. Blue. App. Div. 895 

A witness who has been granted testimonial immunity 
can be incarcerated indefinitely for refusing to testify be- 
fore the State Commission of Investigation. In re Louis 
Anthony Manna. App. Div. 937 

A recalcitrant witness who is incarcerated pursuant to a 
civil contempt proceeding for refusal to testify before the 
S.C.I. is not entitled to bail or to jury trial. In re Louis 
Anthony Manna. App. Div. 937 

Sequestration of witnesses is not required as a matter of 
course, on request, in traffic court cases. State v. William- 
son. App. Div. 1255 


Words and Phrases 
The definition of an ‘‘act’’ to be done by a ‘‘prize’”’ recipi- 
ent under the Consumer Fraud Act, means anything how- 
ever slight that a recipient must do to set in motion the 
machinery to deliver to him his “‘prize’’. Kugler v. Market 
Development Corp. Chan. Div. ; 895 
Where goods had arrived at their destination and were 
merely being stored prior to unloading, transit had ceased 
and insured could not recover under an “‘in transit’ policy. 
Boonton Handbag Co., Inc. v. Home Ins. Co. App. Div. 1342 
Temporary stops, even overnight, minor deviations en 
route and the like do not take the goods out of transit. 
Boonton Handbag Co., Inc. v. Home Ins. Co. App. Div. 1342 
Where plaintiff and uninsured defendant lived together in 
a meretricious common law relationship, plaintiff was not 
and was entitled to payment of a judgment 
out of the Fund. Lopez v. Santiago. App. Div. 1342 


his ‘‘spouse”’ 


Workmen’s Compensation 
Commission To Review Workmen’s Compensation Cre- 


ated By Executive Order 10 
Workmen’s Compensation In New Jersey - 1972, by Max 
Wiener 58 
Where the recovery against a third party involves a claim 
for aggravation of a previous, compensable condition, the 
employer paying compensation for the total effect of the 


aggravation upon the preexisting condition is entitled to 
reimbursement from the third party recovery under N.J. 
S.A. 34:15-40 even though such recovery includes damages 
for pain aad suffering or other non-compensable items. 
Szpera v. Mohican Refining Corp. App. Div. 75 

Reimbursement to an employer under N.J.S.A. 34:15-40 
is not limited to situations where the third party recovery 
is for the same injury for which compensation was award- 
ed. Szpera v. Mohican Refining Corp. App. Div. 75 


The New U.S. Longshoremen’s Compensation Act — New 
Act Extends Jurisdiction to Dock Accidents Which Former- 
ly Came Under the New Jersey Workmen’s Compensation 
Act, by George J. Duffy 93 

Where respondent indicated on its check to petitioner 
that it covered compensation to a specified date and peti- 
tioner relied thereon as to the time for filing a claim for 
increased disability, respondent is estopped from asserting 
that payment was in fact to an earlier date and that the 
claim was therefore not filed within the statutory two year 
limit. O’Keefe v. Johansen Co. App. Div. .............. 98 

On appeal from the Workmen’s Compensation Division 
directly to the Appellate Division under N.J.S.A. 34:15-66 
and R. 2:2-3(a), appellate review is limited to a determi- 
nation of whether the findings of the judge of compensation 
could reasonably have been reached on the credible evi- 
dence in the record, after giving due weight to his expertise 
and opportunity to hear and see the witness — the same 
test utilized before March 2, 1972 when appeals first went 
to the County Court. De Angelo v. Alsan Masons. 7 
Div. 

Where foreman terminated his employment and nine 
days later was assaulted by employee as a result of inci- 
dent which began as a work connected personal dispute, 
the injuries are compensable. Thornton v. ee 
Mfg. Corp. Sup. Ct. 

The Legislature intended that the employer should Piss 
losses which inevitably and predictably are an incident of 
his operation. Thornton v. Chamberlain ail bide ~ 
Ct. 

An accident may fairly be said to “arise” in : the course 
of the employment if it had its origin there in the sense 
that it was the end-product of a force or cause set in mo- 
tion in the course of employment. Thornton v. Chamber- 
nin ie. Carp. eee. ws on ob eecedamaked 263 

The furnishing of toll-free coupons by the N.J. Highway 
Authority to its employee for use in traveling on the Garden 
State Parkway while going to and returning from her home 
to work is sufficient to prevent application of the exclusion- 
ary ‘‘going and coming” rule to an injury occurring while 
the employee is so doing. Pearce v. N.J. Highway Author- 
ThA OS. || Aa aan rneinee teases. a ae reamearae feted nace 263 

While N.J.S.A. 34:15-10 authorizes allowance of double 
compensation it does not authorize allowance of double 
counsel fees, medical witness fees or stenographic fees. 
Fletcher v. Ehrlich. App. Div. 331 

A fraudulent misrepresentation of the employee’s age 
does not bar application of N.J.S.A. 34:15-10, whether the 
minor himself makes the misrepresentation or someone 
else does. Fletcher v. Ehrlich. App. Div. 331 

Under N.J.S.A. 34:15-64 a trial judge, in his discretion, 
can allow the prevailing party a reasonable attorney’s 
fee, not exceeding 20% of the judgment. Fletcher v. Ehr- 
lich. App. Div. 331 

Where one has to adapt the details of his performance to 
the employer’s requirements, the latter has the right to 
control and there is an employee-employer relationship. 
Caryl Beth Caicco v. Toto Brothers, Inc. Sup. Ct. 375 

Where one becomes substantially economically depend- 
ent upon an employer and there is a functional integration 
of the operations of both, there is an employee-employer re- 
lationship. Caryl Beth Caicco v. Toto Brothers, Inc. Sup. 
Ct. 375 

Documents ostensibly indicating an independent contrac- 
tor relationship will not affect the result where in substance 
the relationship is that of employment. Caryl Beth Caicco 
v. Toto Brothers, Inc. Sup. Ct. 375 

Trucker using own dump truck to haul landfill for con- 
tractor held on facts employee of contractor in the Work- 
men’s Compensation context though hiring documents and 
other indicia were that he was independent contractor. 
Caryl Beth Caicco v. Toto Brothers, Inc. Sup. Ct. 375 

The amount of the attorneys’ fees to be paid by the work- 
men’s compensation carrier in a case where the workmen’s 
compensation action and a wrongful death action against a 
third party both are settled is subject to the fee limits 
in R. 1:21-7 and cannot exceed a percentage of the recovery 
equal to the percentage of recovery paid as a fee by the 
administratrix ot the employee’s estate. McMullen v. Mary- 
land Casualty Co. Law Div. 479 

The exception to R. 1:21-7(c) for cases in which the client 
is a subrogee does not apply to a carrier’s subrogative re- 
covery under the Workmen’s Compensation Act. McMullen 
v. Maryland Casualty Co. Law Div. . 479 

The “going and coming rule’ does not bar Workmen’s 
Compensation to first aid squad workers injured on the way 
to an accident, and they are exempted from liability for 
injuries to another squad member by the co-employee rule. 
Marshall v. Force Machinery Co. Law Div. 601 

Fees may be allowed to non-resident medical experts for 
testimony in a workmen’s compensation case where the 
Judge of Compensation finds such testimony necessary for 
the proper presentation of petitioner’s case; Grogan v. 
Granger overruled. Cerasi v. Cooperson Bros. App. Div. 632 

An employee of a stevedoring company whose work in 
operating a fork-lift truck primarily involved activities on 
land may constitutionally be awarded state workmen’s 
compensation benefits for injuries sustained while engaged 


in unloading activities on board a ship. Lane v. Universal , 


Stevedoring Company. Sup. Ct. 655 

Appellate Division’s denial of workmen’s compensation on 
finding petitioner was an independent contractor reversed 
on basis of Caicco v. Toto, 62 N.J. 305. Gorecki v. United. 
Sup. Ct. 655 

A carrier’s liability under the uninsured motorists clause 
does not depend upon whether a compensation proceeding 
has or has not reached judgment before the arbitrator 
reaches the issue of credit. Brooks v. Pennsylvania Manu- 
facturers’ Association Ins. Co. Sup. Ct. 656 

Payment under the uninsured motorists clause should 
normally be made forthwith, giving the liability carrier an 
appropriate interest in the compensation award; but where 
the legality of the payment depends upon an issue of foreign 
law, the award should be held in trust pending adjudica- 
tion by that foreign jurisdiction wherein the compensation 
proceeding is pending. Brooks v. Pennsylvania Manufac- 
turers’ Association Ins. Co. Sup. Ct. 656 


Compensation is allowable where there is no food avail- 
able on the premises and employee suffers injury on his 
return from his off-premises lunch during his half-hour 
lunch period. Hornyak v. The Great Atlantic & Pacific Tea 
GOIMDANY FEUD WO Avena cect inn conan 721 

Where decedent was in a state of gross intoxication when 
he was killed in an automobile accident assumed to have 
arisen out of and in the course of his employment, com- 
pensation will be denied under N.J.S.A. 34:15-7 which ex- 
cludes otherwise compensable injuries where intoxication 
is the natural and proximate cause thereof. Dorothy An- 
slinger v. Carter Wallace. App. Div. ................. 786 

Regularly paid overtime wages should be included in 
computing the weekly wage upon which compensation 
awards are based though the overtime is not guaranteed. 
Frances Triano v. Carbon Steel Products Corp. Sup. Ct. 841 

The purpose of the statute is to arrive at a realistic esti- 
mate of the worker’s true weekly earning potential so that 
the benefits fairly relate to the worker’s loss. Frances Tri- 
ano v. Carbon Steel Products Corp. Sup. Ct. ........... 841 

The ‘‘customary” full-time day is that customarily in 
effect between the particular employer and employee. 
Frances Triano v. Carbon Steel Products Corp. Sup. Ct. 841 

Statement And SCI Preliminary Recommendations On 
Workmen’s: COMPpensation .....66:0.65.0.cnsciicctesn debs 841 

The dependent illegitimate grandchild of a compensably 
deceased worker is entitled to dependency benefits. Carr 
v. Campbell Soup Co. App. Div. ............2...0500s005 889 

In terms of the purposes to be fulfilled by the workmen’s 
compensation law, there can be no statutory separation of 
grandchildren within a class predicated only upon the cir- 
cumstances of the legitimacy of their birth. Carr v. Camp- 
bell Soup Co. App. Div. . : 889 

Although that portion of the dependency statute which 
might deny benefits to illegitimate grandchildren would be 
unconstitutional, the remainder of the statute can stand. 
Carr v. Campbell Soup Co. App. Div. ... 889 

The respondent may be compelled to pay a portion of the 
fee awarded to a nonresident medical witness whose testi- 
mony is necessary for the proper presentation of a peti- 
tioner’s case. Carr v. Campbell Soup Co. App. Div. 889 

Automobile accident occurring while the employee, 
whose travel expenses were paid by employer, was en 
route from work to home, is compensable notwithstanding 
fact that his travel was interrupted by a 10-hour stop at a 
tavern to eat, drink and watch television. Rainear v. C. J. 
Rainear Co., Inc., etc. Sup. Ct. ........... o 914 

The compensation law does not fix any arbitrary limit to 
the number of hours of deviation which may be terminated 
by and employment resumed by covered travel. Rainear v. 
C.J. Rainear Co., Inc., ete. Sup: Cb... oo cc ac aes 914 

A private nurse hired through the Nurses’ Registry to 
care for an injured workman is an independent contractor 
and not an employee of the hospital or the workman’s em- 
ployer’s compensation carrier for purposes of the Work- 
men’s Compensation act. David v. Employers. App. Div. 936 

New Jersey’s odd-lot doctrine deals with the question of 
the degree of probability that a particular claimant will be 
able to secure regular employment in a competitive market 
place. Zanchi v. S. & K. Construction Company. Union 
<5 01 SPA sae ok phe ites hen en ONS Nace aay ats 

A petitioner who seeks 100 percent disability need not 
show that he unsuccessfully sought employment where 
other circumstances indicate that a search for employment 
will probably be fruitless. Zanchi v. S. & K. Construction 
Company: Union Cty iC. oo. sn. swac meen cise ee 

Where a claimant has produced evidence bringing him 
within the odd-lot doctrine, the burden is on the respondent 
to prove that work within ‘the capacity of the employee is, 
in fact, within reach. Zanchi v. S. & K. Construction Com- 
PANY VONION Chl, oc. oo each eclavntusieeaecaane"s 937 

In determining whether an individual is totally disabled 
the court should take into consideration the whole man, 
including his background, education, mental capacity, abil- 
ity or inability to communicate in English, present physical 
condition and vocational aptitude. Zanchi v. S. & K. Con- 
struction Company. Union Cty. Ct. 937 

The hallmark of a judge is his independence and free- 
dom from interference and control by any authority outside 
the judicial establishment but under N.J.S.A. 34:15-49 the 
Legislature did nothing to insulate a Judge of Compensa- 
tion from the direction and control of the Commissioner of 
the Department of Labor and Industry. Bonafield v. Cahill 
et al. Chan. Div. ; 1098 

A Judge of Compensation is not a judicial officer entitled 
to hold his office during good behavior and be removed only 
by impeachment pursuant to Article VII, Section 3 of the 
New Jersey Constitution. Bonafield v. Cahill et al. Chan. 
Div. 1098 

Summary Of Study Commission’ s Report On Workmen’s 
Compensation 1221 

The New Jersey Study Commission: Are Lawyers Neces- 
sary?, by Herbert Greenstone 1269 

Where college student was injured during summer em- 
ployment and remained out of work until he resumed his 
studies in September, temporary disability payments should 
terminate, even though he could not return to the same 
type of employment and additional authorized medical pro- 
cedures remained to be performed. Tamecki v. Johns-Man- 
ville. App. Div. 1359 

The temporary disability benefit statute does not con- 
template that a petitioner be able to return to the identical 
employment he was engaged in at the time of the accident. 
Tamecki v. Johns-Manville. App. Div. 1359 

Diminished ability to work and narrowing of areas of 
employability do not necessarily constitute total disability, 
and such losses are compensated for by payments of par- 
tial permanent disability. Tamecki v. Johns-Manville. 
App. Div. 1359 

Under the Bond rule, an employer whose employee suf- 
fers from aggravation of an arthritic condition cannot es- 
cape by placing the liability upon an earlier employer 
unless there is evidence that a fixed, arrested and definitely 
measurable compensable condition had developed during 
the first Nesnneied secsiaoneth v. Beggs Bros. — 
SES cvs : 137 


tio 


Workmen’s Compensation, Cont’d 

New Jersey Workmen’s Compensation Court had jurisdic- 
tion over employer-employee relationship where em,loyee 
had first worked for New Jersey division of corporation and 
then transferred to Pennsylvania division of same corp- 
oration since courts look to the substance of the employ- 
ment relationship and not to the form and the test is con- 
tinuity of a Roberts v. U.S. Steel Corp. App. 
Div. 1462 


Worthless Checks 
A fraudulent intent under N.J.S.A. 2A:111-15 may not be 
inferred where a known worthless check is uttered solely 
as purported payment on account or in discharge of an 
antecedent debt, with no present benefit from payee to ne- 
gotiator passing or contemplated. State v. Blasi. Sup. 
1462 
Holding jin State v. Turetsky, 78 N.J. Super. 203 upheld. 
State v. Blasi. Sup. Ct. 1462 


Zoning 

Under N.J.S.A. 40:55-54, a Township with a suitable ord- 
inance probably may approve a Planned Unit Development 
project containing many apartments in an industrial zone, 
since the statute aims at greater flexibility than is possible 
under traditional zoning. Rudderow v. Mount Laurel et al. 
App. Div. 74 

As part of a comprehensive zoning plan, a municipality 
may properly provide for the present needs of those in sur- 
rounding areas, as well as foreseeable public needs, and 
need not require that shopping facilities be limited to those 
needed by present residents of a P.U.D. project. Rudderow 
v. Mount Laurel et al. App. Div. 74 


A building which is a unit in an integrated complex of 
pre-existing non-conforming buildings may be restored 
under N.J.S. 40:55-48 if destroyed. Khul, etc. v. Board of 
Adj. of Bayonne. Law Div. . : ... 98 

‘“‘Lot”’ as used in N.J.S. 40:55-48 means the plot or parcel 
of land owned as a unit, and includes the plural. Khul, etc. 
v. Board of Adj. of Bayonne. Law Div. 98 

A Township Committee resolution reconsidering an 
earlier rejection of a resolution approving a Board of Ad- 
justment recommendation of a variance is timely under 
N.J.S.A. 40:55-39(d) even though more than 60 days after 
notice of action by the Zoning Board, if the original action 
came within 60 days of notice of the Board’s action, and if 
the applicant impliedly consented to an extension of time 
by asking for reconsideration. Kuhlman v. Township Coun- 
cil of Evesham. Law Div. 122 

A governing body has inherent power to reconsider its 
rejection of a resolution approving a Board of Adjustment 
recommendation of a variance where the rejection was in- 
tended to require further information, only two months 
have elapsed and there is an adequate record. Kuhlman v. 
Township Council of Evesham. Law Div. 122 

Accessory uses are impliedly permitted even where not 
expressly described or allowed. Boublis et al v. Garden 
State Farms, Inc. et al. Law Div. 203 
“A variance is not needed for a heliport where it is a 
permitted accessory use and there is no specific prohibition 
of such use in the municipal zoning ordinance. Boublis et al 
v. Garden State Farms, Inc. et al. Law Div. 203 

A heliport is an accessory use to the use of land as the 
main plant of widely scattered dairies. Boublis et al v. 
Garden State Farms, Inc. et al. Law Div. 203 

Where a building inspector, in good faith, but with mis- 
taken judgment, issues a building permit which is in viola- 
tion of a zoning ordinance, estoppel may be invoked against 
the municipality or others by a permittee who relied on it 
in good faith in proceeding with construction. Hill v. Board 
of Adjustment of Eatontown et al. App. Div. 246 

Where building inspector in good faith, but mistakenly, 
issued building permit requiring only 4 foot side yard 
though applicable ordinance required 7 foot side yard, and 
owners in good faith relied thereon in making substantial 
construction over a 5 month period, owner is entitled to 
variance to allow the construction and can invoke doc- 
trines of estoppel and laches against municipality and oth- 
ers. Hill v. Board of Adjustment of Eatontown et al. App. 
Div. 246 

Avoiding P.U.D. Stumbleblocks, by Stephen Sussna, 
Ph.D., AIP 261 

Zoning, like every exercise of the police power, must be 
grounded in a rule of reason and restraints on the use of 
property must be reasonable and not unduly discrimina- 
tory. Davidow v. Bd. of Adj. of Twp. of S. Brunswick et al. 
App. Div. 478 

Zoning ordinance provision requiring intervals of not 
less than 5000 feet between motels and restaurants on the 
same side of the highway is invalid since the provision has 
no rational basis, does not achieve the purpose of compre- 
hensive zoning pursuant to N.J.S.A. 40:55-32 and is unduly 
discriminatory and arbitrary. Davidow v. Bd. of Adj. of 
Twp. of S. Brunswick et al. App. Div. 478 

Where a variance is denied based upon a set of building 
plans, which are changed subsequent to the denial, a court 
should decline to adjudicate an attack upon the ordinance 
until after the governing bodies have determined whether 
a variance should be issued based on the changed circum- 
stances. AMG Associates v. Twp. of Springfield et = 
App. Div. 

That a relatively small portion of the rear of one’s Be 
is rendered unusable by virtue of a zone line affords no 
basis for declaring the zone line provision invalid. AMG 
Associates v. Twp. of Springfield et al. App. Div. 502 

A variance partakes of the characteristics of a vested 
right in the land and is not voided or forfeited by violation 
of a condition thereof where the municipality has other 
means of enforcing it, as by fines or injunctive relief. 
Walle v. Board etc. et al. App. Div. 848 

It is for the governing body to decide the boundary lines 
for adjoining districts of discordant character and where 
legislative judgment could have gone either way, Court 
will uphold zoning ordinance. Bow & Arrow Manor, Inc. 
et al v. Falcone et al. Sup. Ct. 934 


The incidence of a few nonconforming non-residential 
uses in an otherwise predominantly residential area, while 
a proper factor for consideration, is by no means control- 
ling where substantial considerations point to retention of 
residential zoning. Bow & Arrow Manor, Inc. v. Falcone 
et al. Sup. Ct. 934 

The zoning objective under N.J.S.A. 40:55-32 is not neces- 
sarily ‘“‘to encourage the most appropriate use of plaintiff’s 
property’ but rather to consider, among other things, ‘‘the 
character of the district and its peculiar suitability for par- 
ticular uses, with a view to conserving the value of prop- 
erty and encouraging the most appropriate use of land 
throughout such —e Bow & Arrow Manor, Inc. 
v. Falcone et al. Sup. Ct. 934 

The governing body is not bound by the master plan 
adopted by a planning board and a zoning ordinance itself 
may reflect a comprehensive plan. Bow & Arrow Manor, 
Inc. v. Falcone et al. Sup. Ct. .... 934 

Though nonconforming commercial use exists in resi- 
dential zone, municipality is entitled to envisage the con- 
sequences of broad commercial zoning of the property on 
the surrounding area in the event, however presently un- 
likely, that the existing nonconforming use might be aban- 
doned. Bow & Arrow Manor, Inc. v. Falcone et al. Sup. 
ee en Oi te eR ee an 934 

Owner has no vested right ‘that his entire property will 
be contained within a single use district. Bow & Arrow 
Manor, Inc. v. Falcone et al. Sup. Ct. 934 

Owner is not entitled to have his property zoned for its 
most profitable use. Bow & Arrow Manor, Inc. v. Falcone 
et al. Sup. Ct. 934 

Land contiguous to a beach or waterfront may be re- 
garded as unique and therefore subject to special regula- 
tions not otherwise appropriate for other property. Frankel 
v. Atlantic City. Sup. Ct. 1003 

More liberal density requirements for ocean front prop- 
erty than for other property in same zone held valid. 
Frankel v. Atlantic City. Sup. Ct. .. 1003 

Where difference in zoning ordinance between properties 
immediately adjacent to the beach front and those which 
were not bears no reasonable relation to the purposes 
legitimately to be served by zoning, it is invalid. Frankel, 
et al v. Atlantic City. App. Div. 1003 

Until a master plan or parts thereof have been legisla- 
tively adopted by the governing body, its proposals have no 
binding effect or legal consequences. Cervase & Imperiale 
v. Kawaida Towers, Inc. et al. Chan. Div. 1035 

Make Them Pay, by Dr. Stephen Sussna 1271 

Ordinance limiting occupancy within a ‘“‘trailer and mo- 
bile home district” to elderly persons and elderly families 
are invalid. The Taxpayers Assn. of Weymouth Tp., Inc., et 
als v. Weymouth Township, etc. App. Div. 1357 

The zoning power is limited to regulation of the phys- 
ical use of lands and structures thereon. The Taxpayers 
Assn. of Weymouth Tp., Inc., et als v. Weymouth Town- 
ship, etc. App. Div. . ; 1357 

Nothing in N.J.S.A. 40: 55-30, which grants zoning powers 
to municipalities, authorizes a zoning regulation limiting 
the age of those, whether it be individuals or families, who 
may reside in a structure, be it a house or mobile home, 
otherwise permitted in a particular zoning district. The 
Taxpayers Assn. of Weymouth Tp., Inc. et als v. Weymouth 
Township, etc. App. Div. 1357 

Ordinances limiting occupancy of mobile homes in a 
trailer park to elderly persons constitute invidious dis- 
crimination in violation of the equal protection clause. The 
Taxpayers Assn. of Weymouth Tp. Inc. et als v. Weymouth 
Township, etc. App. Div. 1357 

The referendum procedure provided for in the Faulkner 
Act does not apply to zoning ordinance amendments. The 
Township of Sparta v. Spillane. App. Div. 1374 
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2 ways to keep your New Jersey Law Journals 


available for ready reference .. . 


Temporarily 


Stete Bar Committee 
or Referral Service 


NEW IMPROVED TEMPORARY BINDER 
PRICE $13.13 


This binder will hold one year’s issues of the Law 
Journal and the annual index thereto. 


Bound in an attractive green grained, gold stamped 
cover, the binder contains an improved, easily oper- 
ated latch and post mechanism which firmly holds 
your weekly Law Journals for neat, ready reference. 


The new binder also has steel hinges and a steel 
reinforced backbone, for ease in use and durability. 
It will make an attractive addition to your library 
useable for many years to come. 

The price of $13.13 includes postage, handling 
and sales tax. Order today by sending your check to 
N. J. Law Journal Publishing Co., Bex 50, Newark, 
N.J. O7161. 


Permanently 























1973 BOUND VOLUME OF THE 
NEW JERSEY LAW JOURNAL 
PRICE $37.50 


A limited number of bound volumes of the 1973 
Law Journals with Annual Index will be hand bound 
to special order. 


Ideal for your law library, these volumes are 
sturdily bound, for many years service, in tan buck- 
ram with year and volume numbers gold stamped on 
red and black leather panels. 


Reasonably priced at $37.50, these volumes will 
not be kept in stock and will only be hand bound 
as ordered. To order your copy send your check to 
N.J. Law Journal Publishing Co., Box 50, Newark, 
N. J. 07101 
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